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Challenges to Obtaining
Foreign Evidence in
Cross-Border Criminal Cases

I. Introduction

Given the ease and speed with which people,
resources, and data now travel the world, it should come
as no surprise that evidence in criminal cases is often
located abroad. Congress has also taken an expansive
view of the United States’ interests in prosecuting crimes
that occur abroad by passing a number of criminal
statutes with extraterritorial reach. This has led to a
growing number of prosecutions under these statutes as
investigations become increasingly cross-border. As a
result, defending clients in criminal cases today often will
require defense counsel to be well-versed in constitu-
tional, statutory, and foreign law issues relating to
obtaining and defending against foreign evidence.

Foreign evidence includes witness testimony as well
as documentary evidence that is beyond the jurisdiction
of U.S. courts or not otherwise subject to compulsory
process. While a theoretical obstacle to both the govern-
ment and the defense, it is the criminal defendant who is
at a disadvantage in a case involving foreign evidence.
The government has often undertaken investigations
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and evidence-gathering over a lengthy period, engaged
foreign nationals as informants, operated out of
embassies abroad, and built its case on the anticipated
testimony of cooperating witnesses who have already
been brought to the United States. The government may
also have ample access to evidence through mutual legal
assistance treaties or other treaties or informal coopera-
tion agreements, while the defendant has more limited
access to evidence abroad. In addition, even when the
government must rely on Rule 15 depositions or video
conferenced testimony to present its case at trial, these
mechanisms impair a defendant’s Sixth Amendment
right to confront witnesses.

This article will provide an overview of constitu-
tional issues defendants face when seeking foreign evi-
dence in cross-border cases. It will also discuss the meth-
ods defendants have to obtain foreign evidence and hur-
dles they may encounter when seeking it, particularly in
light of numerous countries’ new data privacy laws.
Finally, it summarizes the relevant U.S. laws and rules
that govern admissibility of foreign evidence.

Il. Constitutional Issues

A. Extraterritoriality

The need to obtain or defend against foreign evi-
dence typically arises in extraterritorial prosecutions,
that is, cases involving conduct that occurs outside the
territory of the United States.

While there is a presumption against the extraterri-
torial application of U.S. law, courts have held that the
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presumption can be overcome when the
statutory language makes congressional
intent to grant extraterritorial applica-
tion clear. For example, 18 U.S.C. § 1203
provides for the prosecution of anyone
who kidnaps a U.S. citizen, even if it
occurs outside the country. The court in
United States v. Noel found that the
defendant did not need to know that the
victim was a U.S. citizen.! “The existence
of the fact that confers federal jurisdic-
tion need not be one in the mind of the
actor at the time he perpetrates the act
made criminal by the federal statute.”
Likewise, the Foreign Corrupt Practices
Act (“FCPA”) expressly prohibits certain
individuals and companies from engag-
ing in bribery of foreign officials any-
where in the world. But in a noteworthy
case addressing FCPA jurisdiction,
United States v. Hoskins, the Second
Circuit declined to expand the extrater-
ritorial reach of the FCPA beyond the
statute’s clear language. In that case, a
nonresident foreign national who had
never worked for a U.S. company or set
foot in the United States during the rel-
evant time period was charged with
conspiring to violate the FCPA for his
alleged involvement in a scheme to
bribe Indonesian officials.* The Second
Circuit dismissed these charges, ruling
that the government cannot use theories
of complicity and conspiracy to charge
foreign nationals not otherwise covered
by the FCPA’s jurisdiction.’

The court will also look at the statu-
tory scheme to determine its extraterri-
torial reach. In United States v. Vasquez,
the defendant was convicted of multiple
murders that took place entirely outside
the United States, pursuant to 21 U.S.C.
848(e)(1)(A), a statute that punishes
killing while engaged in certain major
drug-trafficking crimes.* The court
ruled that “Congress clearly and affirma-
tively indicated that it intended for
§ 848(e)(1) to apply extraterritorially —
at least to the extent that the underlying
predicate offenses do. Vasquez led a vast
drug-trafficking and distribution con-
spiracy, and therefore the underlying
predicate offenses would apply to his
extraterritorial conduct.”

Challenges to extraterritoriality
generally focus on the defendant’s due
process right to be free from prosecu-
tions that are arbitrary or fundamen-
tally unfair. In cases involving nonciti-
zens acting entirely abroad, due
process is often satisfied when the aim
of that activity is to cause harm inside
the United States or to U.S. citizens or
interests. In United States v. Al Kassar,
Drug Enforcement Administration
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agents posed as terrorists and negoti-
ated with the defendant, a Spanish
national, to purchase arms on behalf
of the Revolutionary Armed Forces of
Colombia-People’s Army.” The Second
Circuit found that the jurisdictional
nexus was established because the
agents claimed that the weapons were
to be used against the U.S. military in
Colombia. The court rejected the
defendant’s argument that the govern-
ment had manufactured extraterritori-
al jurisdiction simply by suggesting
that the weapons were to be used
against Americans.*

Courts will also consider interna-
tional law principles when assessing a
statute’s extraterritorial jurisdiction.
For example, in United States v. Ali, the
D.C. Circuit affirmed the dismissal of a
conspiracy charge against a Somali
national for allegedly helping to negoti-
ate the ransom of a merchant vessel and
its crew on the grounds that the offense
was not within the definition of piracy
contained in the U.N. Convention on
the Law of the Sea (“UNCLOS”).’

Compare, however, United States v.
Yousef, a case in which the defendant
was charged with participating in a
conspiracy to bomb U.S. commercial
airliners in Southeast Asia."® The
Second Circuit concluded that Yousef’s
prosecution was consistent with the
protective principles of international
law as well as U.S. due process." The
court stated: “Given the substantial
intended effect of their attack on the
United States and its citizens, it cannot
be argued seriously that the defen-
dants’ conduct was so unrelated to
American interests as to render their
prosecution in the United States arbi-
trary or fundamentally unfair.”*

What remains unclear is whether
the growing number of criminal
statutes with extraterritorial jurisdic-
tion will prompt resistance from for-
eign governments — for example,
reluctance to cooperate with U.S. pros-
ecutors in case development, denial of
access to witnesses or evidence, refusal
to grant extradition requests, and even
expulsion of U.S. investigators.

B. Right to Compulsory
Process and Right to
Present a Defense
One of the greatest challenges for
defense counsel in cases involving for-
eign witnesses and documents is the
absence of the court’s subpoena power.
The Sixth Amendment guarantees an
accused the right to “have compulsory
process for obtaining witnesses in his

favor,”” and the Fifth and Fourteenth
Amendments provide for a defendant’s
right to present a defense." Courts,
however, have yet to find that a defen-
dant’s inability to subpoena foreign
witnesses results in a constitutional
violation. Nor have courts generally
upheld claims that an extraterritorial
prosecution is  unconstitutional
because material evidence is beyond
the reach of the court’s subpoena
power. Even when the government
could likely obtain evidence on behalf
of the defendant through a Mutual
Legal Assistance Treaty (“MLAT”),
courts overwhelmingly have declined
to require the government to act on
behalf of the defendant, including in
cases in which the defendant argues
that the evidence is exculpatory.”

One exception to courts’ general
unwillingness to find constitutional
violations when evidence is located
abroad is when a potential defense
witness has been deported by the gov-
ernment. While the test for finding a
constitutional violation varies by cir-
cuit, at the very least, a defendant will
have to establish that the deportation
prejudiced the defense by eliminating
testimonial evidence that would have
been material and favorable.' In many
cases, if a foreign national witness is
being detained for deportation, the
government will offer the defendant
an opportunity to depose the witness
pursuant to Rule 15(a)(2) of the
Federal Rules of Criminal Procedure.
If the witness was already known to
defense counsel who did not seek a
deposition before the deportation, it
will be much more difficult to argue a
due process violation."”

Because of the various hurdles to
presenting live testimony of witnesses
abroad who might not want or be able
to travel to the United States, a defen-
dant can seek the court’s approval of
depositions pursuant to Rule 15 of the
Federal Rules of Criminal Procedure.
The rule provides that a defendant
“may move that a prospective witness
be deposed in order to preserve testi-
mony for trial”'® Defense counsel
must be prepared to make a com-
pelling showing as to the exceptional
circumstances and materiality of the
witness’s testimony."

In United States v Hayat, the
defendant alleged that counsel was
ineffective for failing to present an
alibi defense related to witnesses locat-
ed in Pakistan. As part of the habeas
proceeding, the magistrate authorized
Rule 15 depositions of these witness-
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es. Ultimately, she considered the rele-
vance of their deposition testimony
and recommended vacating the defen-
dant’s conviction in part on the
grounds that counsel failed to investi-
gate and present alibi evidence.” The
Honorable Judge Garland E. Burrell
specifically adopted the finding that
trial counsel’s failure to adequately
investigate the viability of an alibi
defense was objectively unreason-
able.” The court referenced that the
trial lawyer admitted she was unaware
of Rule 15 of the Federal Rules of
Criminal Procedure.” The court
granted the petitioner’s habeas on this
and other grounds, and vacated his
convictions and sentences.”

In some cases, the government will
argue against Rule 15 depositions on the
basis that the safety of U.S. officials
could be compromised by traveling to a
specific foreign location. Regardless,
defense counsel has a constitutional
obligation to pursue Rule 15 depositions
when there is a need in order to effec-
tively defend the client.

lll. Methods to Obtain
Foreign Evidence

A. Defendants’Limited Tools

to Obtain Foreign Evidence

Defendants have limited tools to
obtain evidence abroad compared to
the prosecution. Pursuant to 28 U.S.C.
§ 1783, which governs the use of sub-
poenas abroad, a U.S. court may order
the issuance of a subpoena for docu-
ments or testimony located abroad but
only of a national or resident of the
United States.” Defendants may not use
a subpoena to reach foreign-located
documents of non-United States citi-
zens or residents. The justification is
that these individuals do not owe an
allegiance to the United States.

Because of these limitations, defen-
dants generally must rely on the letters
rogatory process to reach foreign evi-
dence. Letters rogatory are requests from
one court to a foreign court requesting
judicial assistance, including in obtain-
ing documents or securing testimony
from a witness located abroad.* The
process is only available to individuals
once charged, not during the investiga-
tive stage of a criminal case.

The letters rogatory process is time
consuming and unpredictable because it
is dependent upon the principles of
comity. Defense counsel must prepare a
letter to the relevant foreign court,
translated into the official language of
that foreign country, describing the par-
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ticular evidence sought and how it is in
the interest of justice to grant such a
request.” The letter must be submitted
to the appropriate U.S. court for signa-
ture and then forwarded to the
Department of State to be transmitted
through diplomatic channels to the for-
eign judicial authority.*

Foreign courts generally execute
letters rogatory pursuant to their
national laws and regulations.”
Defense counsel should be aware that
many foreign countries do not permit
foreign attorneys to attend their court
proceedings or provide verbatim tran-
scripts.” Once the letters rogatory are
executed, they are generally returned
to the Department of State, and the
requesting party is notified.”

Defense counsel should consider
several options to potentially reduce the
time and burden associated with the let-
ters rogatory process, which typically
can take more than a year.” Defense
counsel should first determine whether
the country from which the defendant
seeks evidence is a party to any of the
multilateral treaties on judicial assis-
tance, such as the Hague Service or
Evidence Conventions or the Inter-
American Convention on Letters
Rogatory and Additional Protocol.”
These treaties have streamlined proce-
dures for requesting judicial assistance
that may greatly reduce the amount of
time and effort it takes to obtain evi-
dence through the letters rogatory
process.* In addition, defense counsel
should review the Department of State’s
country-specific pages on its website to
determine whether alternative methods
are available, such as hiring a local attor-
ney to petition a foreign court directly
for permission to obtain evidence.”

While the letters rogatory process
remains the most reliable, albeit time-
consuming, method by which a defen-
dant can obtain foreign evidence,
defense counsel should consider other
methods to bolster their evidence col-
lection efforts. Mutual legal assistance
treaties among countries permit the
exchange of evidence in criminal and
related matters.* While criminal defen-
dants may not directly avail themselves
of MLATS, defense counsel may be able
to argue that the U.S. government has
an obligation to seek evidence located
abroad under Brady v. Maryland and
its progeny, to the extent that the evi-
dence may be exculpatory.” If the gov-
ernment refuses to pursue the foreign
evidence, defense counsel may petition
a U.S. court to compel the government
to do so. However, courts overwhelm-

ingly have declined to find that the
government has an obligation to secure
foreign evidence not currently in its
possession, particularly when defen-
dants have not availed themselves of
the letters rogatory process.**

Finally, in addition to seeking per-
sonal documents, defense counsel may
be able to obtain official records in a
foreign = government’s  possession.
Dozens of countries have enacted laws
guaranteeing the right of access to gov-
ernment information, akin to the
United States’ Freedom of Information
Act.® Defense counsel should enlist
local counsel in the relevant foreign
country to determine whether that
country has such a freedom of informa-
tion law, and to oversee or advise on the
process for seeking official records.

B. Hurdles Defendants May
Encounter When Seeking
Evidence Abroad

Defense counsel should be aware of

local laws that may present hurdles to
obtaining evidence located abroad. In
recent years, many countries have adopt-
ed laws strengthening data privacy pro-
tections for individuals. These laws put
the onus on companies that have control
of an individual’s data to protect the
individual’s privacy. As a result of these
privacy protections, individuals in the
United States may face impediments in
their efforts to access foreign evidence.

For example, Europe has adopted

some of the most sweeping data privacy
reforms in recent years. In May 2018,
Europe’s General Data Protection
Regulation (“GDPR”), a comprehensive
regulation seeking to harmonize data
privacy laws across Europe, took
effect.” GDPR requires all companies
that process personal data of European
Union residents to adopt infrastructure
to protect that data, regardless of the
company’s location.”” On the other
hand, the regulation also gives new and
expanded rights to individuals related
to their own personal data during liti-
gation, such as the right to obtain one’s
own data, change incorrect data,
request that the processing of data be
restricted, and have data removed.” In
addition, GDPR includes certain rules
and requirements regarding transfer of
data to third countries or international
organizations.” Other countries, such
as Brazil, have adopted their own ver-
sions of GDPR that will soon take
effect. As defense counsel seeks to
obtain data abroad — whether about
their own client or another individual
— they should consult with local coun-
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sel knowledgeable of these laws to
ensure they obtain available informa-
tion in a manner that does not run
afoul of the data privacy laws.

In addition to data privacy laws,
many civil law countries, such as France,
have adopted so-called “blocking
statutes” that may pose a barrier to U.S.
litigants’ abilities to secure evidence
located abroad.* Blocking statutes pre-
vent the transmission of documents and
information to foreign countries for dis-
covery purposes in connection with
pending or prospective litigation,
including criminal cases. These civil law-
based countries often view discovery
from a foreign country as invasive.

Notwithstanding these blocking
statutes, U.S. courts have overwhelm-
ingly sided in favor of providing access
to documents. These courts have
found that blocking statutes do not
“deprive an American court of the
power to order a party subject to its
jurisdiction to produce evidence even
though the act of production may vio-
late that statute.”” At a minimum,
defense counsel should be prepared for
a court battle over whether foreign
blocking statutes shield a foreign com-
pany or individual from having to pro-
duce documents to the United States.

Finally, it is critical that defense
counsel understand local privilege
laws when attempting to reach evi-
dence located abroad. These laws may
impact whether a third party from
whom a defendant seeks documents
can withhold information on privilege
grounds. They may also impact
whether a defendant’s decision to vol-
untarily produce documents in a for-
eign jurisdiction will be viewed by U.S.
courts as a privilege waiver.*

Defense counsel should consult with
local counsel in the relevant jurisdiction
to navigate foreign privilege laws. The
scope of attorney-client privilege varies
widely by country and may not be co-
extensive with that of the United States.”
For example, many countries do not rec-
ognize the privilege for communications
involving in-house counsel; provide for
different exceptions to privilege; or may
attach an expiration to the privilege.”
The scope of work product protection
varies as well, and some countries do not
recognize it at all.”

C. The Governments’
More Expansive Access
to Foreign Evidence
By contrast, the government has
numerous, more efficient methods to
obtain evidence abroad to support its
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case. The prosecution’s most powerful
tool to obtain foreign evidence is the
MLAT process. As explained above,
MLATS are bilateral treaties that allow
government authorities to seek
assistance from foreign authorities in
either a government investigation or
proceeding.” The United States has exe-
cuted MLATs with more than 50 coun-
tries.” The MLAT process is not avail-
able, however, to private parties, includ-
ing criminal defendants.”

MLATs typically permit govern-
ments to provide mutual assistance in
obtaining documents, taking testimony,
locating persons or things, requesting
searches or seizures, and freezing assets,
among other things.” Because the
process for seeking information is
treaty-based, it is generally faster and
more reliable than the letters rogatory
process.” There is also a presumption in
favor of granting a government’s request
for assistance under an MLAT.*

Defense counsel and their clients
have little to no visibility in the MLAT
process. Prosecutors must prepare a
request conforming to the relevant
MLAT’s requirements and submit it to
the Department of Justice’s Office of
International Affairs, which transmits
the request directly to the foreign
authority without the need for notice to
third parties or court approval.”® As a
result, defense counsel and their clients
may never learn that the government has
availed itself of the MLAT process unless
evidence has successfully been secured,
or the government requests additional
time from the court in the underlying
criminal case while it waits for a
response to an MLAT request.

In addition to the MLAT process,
the government may pursue evidence
abroad through numerous informa-
tion-sharing agreements it has with
foreign authorities. These agreements
may be bilateral, multilateral, or in the
form of a memorandum of under-
standing or ad hoc arrangement. Agen-
cies such as the Departments of Justice,
State, and Treasury have entered into
memoranda of understanding with
their foreign counterpart agencies.”’
In addition, the Securities and
Exchange Commission is a party to the
Multilateral Memorandum of Under-
standing Concerning Consultation and
Cooperation and the Exchange of
Information, a global multilateral
information-sharing framework
among more than 100 securities and
derivatives regulators.” These informa-
tion-sharing agreements can expedite
the process by which government

Hiring Local
Counsel to Navigate
Foreign Laws

1. Seek advice from local counsel
regarding foreign laws to avoid
potential criminal consequences
and/or steep fines.

2. Verify what privileges apply to
attorney-client relationships under
the laws of the foreign country and
who is covered.

3. Engage a qualified interpreter
when meeting with non-English
speaking counsel and for any dep-
osition, video conference, etc.

4. Verify the meaning of foreign
law terms and avoid mechanical
translations of legal terms.

5. Consult with the client regard-
ing choice of foreign counsel, par-
ticularly in high-profile cases.

authorities access foreign evidence in
enforcement proceedings.

Defense counsel should also be
aware of recent changes in the law that
codifies the government’s ability to
access overseas electronic data. In 2018,
Congress passed, and the president
signed into law, the Clarifying Lawful
Overseas Use of Data Act (or the
CLOUD Act).” The CLOUD Act pro-
vides that U.S. search warrants and sub-
poenas issued under the Stored
Communications Act (“SCA”) apply
abroad.® The SCA governs voluntary
and compelled disclosure of stored com-
munications held by third-party inter-
net service providers.” Congress passed
the CLOUD Act to address a circuit split
over whether the SCA had extraterritori-
al reach, which culminated in the
Supreme Court granting certiorari in
United States v. Microsoft. In Microsoft,
the Second Circuit overturned a lower
court decision upholding a search war-
rant issued under the statute that com-
pelled Microsoft to hand over email data
stored on a server in Ireland.” Congress
passed the CLOUD Act before the
Supreme Court could rule on the
extraterritoriality of the SCA, therefore
solidifying the government’s access to
electronic data stored on servers abroad.

In addition to codifying the extra-
territorial reach of the SCA, the CLOUD
Act authorizes the attorney general to
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enter into bilateral executive agreements
governing data-sharing with foreign
governments.” The purpose is to give
U.S. and foreign law enforcement agen-
cies reciprocal access to data stored in
each other’s countries and to expedite
the information-sharing process. The
Act includes a formal process through
which U.S. service providers can chal-
lenge a search warrant if disclosure
would violate the laws of the country in
which the data is located.*

The law also contains limits to
address privacy and civil liberties con-
cerns. For example, it allows the United
States to enter into an executive agree-
ment only if the attorney general and
secretary of state certify to Congress
that the foreign government provides
“robust substantive and procedural
protections for privacy and civil liber-
ties” and that it has adopted proce-
dures to “minimize the acquisition,
retention, and dissemination of infor-
mation concerning United States per-
sons.”*® However, the CLOUD Act does
not require the government to provide
notice to individuals at the time their
electronic data is being sought.

In addition to the CLOUD Act,
defense counsel should be aware that in
December 2016 an amendment to Rule
41 of the Federal Rules of Criminal
Procedure took effect, which expanded
the global reach of search warrants.
The amendment allows judges to issue
search warrants for electronic data
stored anywhere in the world in two
situations: if the computer is using
technology to shield its location, or if it
may be part of a botnet, which is a net-
work of computers infected by mal-
ware unbeknownst to its users.*

Finally, prosecutors may pursue evi-
dence through the letters rogatory
process described above. Because it is
time consuming and unpredictable, it is
often used as a last resort.

IV. Admission of
Foreign Evidence

If a defendant successfully obtains
evidence located abroad, defense
counsel will need to know the relevant
U.S. laws and rules governing admissi-
bility of such evidence in U.S. courts.
These rules often require authentica-
tion and/or certifications that the
records are genuine, which may
require obtaining statements from for-
eign officials or document custodians.
Admission of evidence also poses con-
stitutional concerns, which are
addressed in Section II.
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A. Authentication
Requirements for
Foreign Records

Any document located outside the
United States must be authenticated
pursuant to federal statute and the
Federal Rules of Evidence.” The
process by which documents may be
authenticated through written or oral
interrogatories is set out in 18 U.S.C.
§ 3492 and 18 U.S.C. § 3493. Parties
seeking to authenticate foreign docu-
ments must apply to the U.S. court in
which the criminal matter is pending,
and that court must issue a commis-
sion to a consular officer in the United
States to authenticate the documents
by sworn deposition or written inter-
rogatory.”® Defendants are entitled to
have foreign counsel represent them in
the taking of any oral testimony.”
Pursuant to 18 U.S.C. § 3494, a con-
sular official can certify the genuine-
ness of the record.

B. Foreign Public Records

Foreign public records are self-
authenticating but still require a certi-
fication that the record is genuine pur-
suant to Rule 902 of the Federal Rules
of Criminal Procedure.” Failing to
comply with the rules may prevent the
party from introducing the foreign
record at trial. In United States v.
Yousef, a district court judge issued a
preliminary ruling that a foreign pub-
lic record should be excluded due to
the government’s failure to include the
required certification or an explana-
tion as to why the certification was not
provided.” While courts may give par-
ties the opportunity to cure the defect,
defense counsel should comply with
the certification requirement early on
to avoid any doubt about admissibility.

The Hague Convention
Abolishing the Requirement of
Legislation for Foreign Public

Documents (“Hague Convention”)
simplifies the certification process for
parties to the Convention.”” The
requirement of a final certification of
U.S. diplomatic officers is abolished
and replaced with a model apostille,
which is to be issued by officials of the
country where the records are located.
The Convention therefore eliminates
the need to obtain certification from
both the country from which the doc-
ument originates and the receiving
country. Defense counsel should con-
sult the Hague Convention to deter-
mine whether the relevant foreign
jurisdiction is a party before com-
mencing the certification process.

C. Foreign Business Records

Admissibility of foreign business
records — as opposed to government
records — is governed by 18 U.S.C.
§ 3505. The statute provides for the
admission of a foreign business record
in a criminal proceeding if it is accom-
panied by a “foreign certification” attest-
ing that the record was made at the time
of the occurrence of the relevant event
and was kept in the course of regularly
conducted business activity, among
other requirements.”” The statute
includes an exception where the source
of the information or method of prepa-
ration lacks trustworthiness.” The certi-
fication must be a written declaration
made and signed in a foreign country by
a qualified person that, if falsely made,
would subject the maker to criminal
penalty under the laws of that country.”

A party intending to seek admission
of a foreign business record must pro-
vide notice at the time of arraignment or
as soon after as is practicable, allowing
the other party to file a motion in oppo-
sition.” As discussed more fully above,
courts have generally denied motions
seeking to block admission of foreign
business records on the grounds that a
defendant’s Sixth Amendment
Confrontation Clause rights have been
violated.” When the government seeks
to introduce foreign business records,
defense counsel should therefore antici-
pate that the prosecution will deny that a
confrontation problem exists because
the defendant can request a Rule 15 dep-
osition for the author of the certifica-
tion. Such a request, however, puts the
onus on the defendant to show that the
author or sponsoring witness is unavail-
able to testify in the United States.
Therefore, the defense may object, argu-
ing that (a) the records are not self-
authenticating, and (b) any testimony in
a written declaration regarding the relia-
bility of the records would violate the
Confrontation Clause.

By contrast, a defendant who seeks
to offer foreign documentary evidence
will not face Confrontation Clause-based
objections because the government has
no right to confrontation. However, the
defendant will still need to fulfill the
Federal Rule of Evidence and the statute’s
notice and technical requirements.

D. Witness Testimony at

a Foreign Proceeding
As discussed above, Federal Rule of
Criminal Procedure 15 permits a party in
“exceptional circumstances” to depose its
own witness in order to preserve the wit-
ness’s testimony, particularly if that wit-
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ness is likely to be unavailable to testify at
trial.” Under Federal Rule of Evidence
804(b)(1), an unavailable declarant’s for-
mer testimony is admissible as an excep-
tion to the hearsay rule as long as the wit-
ness’s former testimony was given “in a
deposition taken in compliance with law
in the course of the same ... proceeding, if
the party against whom the testimony is
now offered ... had an opportunity and
similar motive to develop the testimony
by direct, cross, or redirect examination.””

To be admissible in U.S. criminal
proceedings, foreign deposition testimo-
ny must comply with both rules for the
admission of former testimony as well as
the Sixth Amendment right to con-
frontation.* In United States v. McKeeve,
a defendant challenged the admission of
foreign deposition testimony of a gov-
ernment witness on the grounds that the
testimony violated his rights under the
Confrontation Clause.” In that case, a
district court judge had ordered the dep-
osition of the government’s witness in
England after finding him unavailable
for trial.”* The judge required the gov-
ernment to transport the defendant’s
attorney to the deposition and install a
phone line on which the defendant
located in the United States could mon-
itor the deposition from prison.® A
British solicitor prepared a contempora-
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neous transcript of the deposition and
certified its accuracy at the conclusion of
the proceeding.* On appeal the First
Circuit followed Second Circuit prece-
dent and held that “unless the manner of
examination required by the law of the
host nation is so incompatible with our
fundamental principles of fairness or so
prone to inaccuracy or bias as to render
the testimony inherently unreliable, ... a
deposition taken ... in accordance with
the law of the host nation is taken ‘in
compliance with law’ for purposes of
Rule 804(b)(1)”* The appeals court
concluded that the British proceeding
“substantially jibes with our practice and
thus satisfies the rule.”

E. Suppression of Evidence
Seized Abroad

Beyond seeking to admit evidence,
defendants may have grounds to sup-
press evidence the government improp-
erly obtains abroad based on constitu-
tional or statutory arguments.

In 2017, the Second Circuit issued a
landmark ruling in United States v. Allen
that a defendant’s prior testimony, when
compelled abroad, cannot be used
against him in a criminal trial in the
United States pursuant to the Fifth
Amendment.** The court overturned
the convictions of two former

Rabobank currency traders in a case in
which DOJ alleged that the two had
manipulated LIBOR, a benchmark rate
that leading banks charge each other for
short-term loans.” At trial, prosecutors
offered the testimony of a witness who
had reviewed transcripts of the two
defendants’ compelled “interviews”
conducted by the U.K’s Financial
Conduct Authority in the course of the
United Kingdom’s parallel LIBOR
investigation. The Second Circuit held
that, pursuant to the Fifth Amendment,
a defendant’s prior testimony, when
compelled abroad, cannot be used
against him or her in a criminal trial in
a U.S. court.® The court further held
that, when the government calls a wit-
ness who had substantial exposure to a
defendant’s compelled testimony, it is
required under Kastigar v. United
States” to prove that a witness’s expo-
sure to the defendant’s compelled testi-
mony did not influence the govern-
ment’s evidence.” In Allen, the court
concluded that the witness provided
tainted testimony warranting reversal of
the two defendants’ convictions.”
United States v. Allen has broad
implications for the government’s ability
to introduce foreign-obtained evidence
at trial, particularly in investigations that
are increasingly cross-border in nature.
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V. Conclusion

As criminal cases become increas-
ingly cross-border in nature, the need
for defendants to obtain evidence locat-
ed abroad has become more common.
Defense counsel have constitutional and
ethical obligations to help clients obtain
evidence no matter where it resides.
However, defendants have limited meth-
ods by which to seek evidence abroad,
and foreign laws can present challenges
to a defendant’s ability to reach evidence
abroad. It is therefore critical for defense
counsel to consult with experienced and
knowledgeable local counsel so that
clients can avail themselves of all possi-
ble methods to obtain foreign evidence
without running afoul of foreign laws.

© 2019, National Association of
Criminal Defense Lawyers. All rights
reserved.
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breath test, his license would be automati-
cally suspended regardless of the outcome
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“Burden shifting.” By mentioning that the
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all likelihood, deny the defense objection,
but it is a valid and ethical one to make.

Some states permit the judge, during
jury instructions, to comment on a pre-
sumption that the jury can make by the
defendant’s refusal to take the breath test.
If this is applicable, defense counsel
should file a motion in limine to preserve
an objection for a later appeal, should the
defense lose the trial. The objection must
be renewed before the judge gives the
actual instruction to the jury at the end
of the case. The reasoning behind the
objection is that it allows the judge to
make a comment on the evidence, which
invades the providence of the jury.
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in Gutierrez v. State' that it is improper for
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tor can). The U.S. Supreme Court in South
Dakota v. Neville* ruled that it does not
violate a defendant’s Fifth Amendment
right against self-incrimination to allow a
refusal to take a breath test into evidence
at trial. (But that is not to say that a judge
may comment on the fact.)
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