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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1:23-MJ-03829 LOUIS

UNITED STATES OF AMERICA,

[FiepB_N¥ DC)

DEC 11 2023

ANGELA E. NOBLE
CLERK U.S. DIST.CT.
S.D. OF FLA, - FT. LAUD.

V.

JUAN ANDRES DONATO BAUTISTA,

Defendant.

/

HERRING NETWORKS, INC.’S MOTION TO INTERVENE FOR THE LIMITED
PURPOSE OF UNSEALING THE COURT’S DOCKET AND RELATED RECORDS
AND SUPPORTING MEMORANDUM OF LAW

Herring Networks, Inc. d/b/a One America News Network (“OAN”) moves to intervene in
this matter for the limited purposé of unsealing and obtaining access to the docket and all -
documents filed under seal with this Court in the above-captioned case. The existence and
substance of the once-public charging documents in this matter — which accuse the Defendant of
bribery and money laundering in connection with elections in the Philippines involving unnamed
voting technology companies (purportedly multiple Smartmatic entities, collectively referred to as
“Smartmatic”) — have been widely reported around the world. Indeed, both the Defendant and
Smartmatic have publicly addressed and acknowledged the charges, which only very recently
resulted in Smartmatic’s disqualification from participation in elections in the Philippines. Given
the ongoing public interest and concern with election integrity in this country and elsewhere, public

access and scrutiny of these proceedings is critically important and mandated under the First

Amendment and applicable common law. Thus, OAN requests that this Court grant its motion to

- intervene, immediately unseal the docket, and otherwise make all records filed in this case

available for public review.
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RELEVANT FACTUAL BACKGROUND

On September 20, 2023, the United Stateé Department of Homeland Security’s Homeland
-Security Investigations unit (“Homeland Security”) filed a criminal cover sheet, complaint and
supporting probable cause affidavit (collectively the “Complaint”) against Defendant Juan Andres
“Andy” Donato Bautista (“Defendant” or “Bautista”) — the former Chairman of the Commission
on Elections of the Republic of the Philippines (“COMELEC”) — in the above-captioned matter.
When filed, these documents were publicly available and accessed. Almost immediately,
however, for feasons currently unknown, the docket and all filings were sealed and thereafter
blocked entirely from public view.

The “Criminal Complaint by Telephone or Other Reliable Means” dated Sept'ember 19,
2023, and filed the next day (on September 20) accuses the Defendant of various charges under 19
U.S.C. § 1956, including conspiracy to launder monetary instruments, promotional money
laundering and concealment money laundering. See ECF No. 1, at 2 (attached as Composite
Exhibit A to this motion). |

Based on its investigation, Homeland Security asserts that Bautista “received and
attempted to receive bribes . . . in exchange for using his position as Chairman of COMELEC to
assist” several unnamed entities to obtain “lucrative election voting machine and related services
‘contracts with COMELEC for the 2016 Philippine elections.” Id. at p. 12 9 36-37. The
investigation also focused on ‘Bautista’s alleged “acts to launder his bribe proceeds related to the
scheme.” Id. at § 36.

According to the Complaint, Bautista’s co-conspirators include “an election voting
machine and service provider company,” its parent, subsidiaries, joint venturers, and several of

their agents, who allegedly used “slush funds” and “fake contracts” to facilitate the alleged bribes,
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while covering their actions using personal email accounts and messaging applications. See id. at
M 18-21, 23-26, 44, 48, 51, 53. “In or around the later part of 2015 and into 2016,” one of these
companies “won bids for three contracts worth a total approximate value of one hundred ninety-
nine million dolars ($199,000,000) to supply COMELEC with voting machines and related
services for the [Philippines’] May 2016 elections for President, Vice-President, and other official
positions.” Id. at § 22.

Although the Complaint does not name the entities involved in the alleged scheme,
numerous reports confirm the involvement of Smartmatic (comprising Smartmatic USA Corp.,
Smartmatic International Holdings B.V., and/or SGO Corporation Limited), given that Bautista is
reported to have “awarded $199 million in contracts to Smartmatic for about 94,000 voting
machines and to handle the results of the Philippines’ presidential election in 2016.” See Marshall
Cohen, Smartmatic Implicated In Alleged Bribery Scheme Involving Top Filipino Election Official,

CNN (Sept. 22, 2023), https:/www.cnn.com/2023/09/22/business/smartmatic-bribery-scheme-

indictment/index.html (“CNN Article”); see also ANC 24/7, COMELEC Asks U.S. Gov't For

More Information On Bautista’s Case, YouTube (Oct. 4, 2023), https://www.youtube.com/watch

?7v=Iv-Abl ds0Qd&ab channel=ANC24%2F7.

Indeed, due in part to the filing of the Complaint, COMELEC has disqualified Smartmatic
from all procurements. See In the Matter of the Petition to Review the Qualifications of Smartmatic
Philippines, Inc. as a Prospective Bidder, E.M. No. 23-003, at 13-14 (COMELEC Nov. 29, 2023)
(Phil.) (the “COMELEC Resolution,” attached as Exhibit B to this motion); see also Hana Bordey,
Smartmatic Disqualified From Comelec Procurements — Garcia, GMA News Online (Nov. 29,

2023), htips://www.gmanetwork.com/news/topstories/nation/889875/smartmatic-disqualified-

from-comelec-procurements-garcia/story/ (“Smartmatic, the service provider[,] was disqualified
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due to the bribery allegations against former Comelec chairperson Juan Andres ‘Andy’ Bautista
‘in exchange for awarding a contract for election machines to Smartmatic Corp.’”); CNN
Philippines, Smartmatic Disqualified From Comelec Procurements, YouTube (Nov. 29, 2023),

https://www.voutube.conywatch?v=gL.60zwaVQOp8&ab channel=CNNPhilippines.

Shortly after the Complaint was filed, Defendant Bautista himself took to the social media
platform “X” (formerly known as Twitter) on September 21, 2023, to express how “surprised” he
was “to learn about a complaint filed against [him]” related to allegations concerning “bribe money

JSrom Smartmatic or any other entity.” See Bautista’s Tweets, true and correct copies of which are
attached as Exhibit C (the “Tweets”) (emphasis added). !

Smartmatic also acknowledged its involvement in the case through spokesperson Samira
Saba, who reportedly denied that Smartmatic had ever won “a project through any illegal means”
and asserted that the charges against Bautista are “not related to Smartmatic election security or

integrity.” See CNN Article; see also Victoria Tulad, Smartmatic Calls Disqualification Against

Them In Future Elections ‘Unfair’, ABS-CBN News (Nov. 30, 2023), https:/news.abs-

cbn.com/news/11/30/23/smartmatic-calls-disqualification-against-them-unfair =~ (An  official

statement issued by Smartmatic acknowledges the accusations against it regarding the COMELEC
contracts, claiming the allegations to be “absolutely false”); Press Release, Smartmatic, Statement
Smartmatic (Nov. 29, 2023) (attached as Exhibit D to this motion) (noting the company’s
“profound disappointment in the decisions made by [COMELEC] to disqualify Smartmatic from

bidding on the 2025 contract for election technology™). 2

1 Also available at https://twitter.com/ChairAndyBau/status/1704999025500385560?s=20.

2 Smartmatic has also been entangled in highly publicized controversies concemning its
involvement in the U.S. 2020 elections. For example, it has filed a litany of defamation lawsuits
against various media entities, including OAN, and other individuals based on allegations that they
falsely reported that Smartmatic was involved in a plot to rig the presidential election against

4
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Although the Complaint was initially available, the entire docket and court records related
to this case have since been sealed. Such so-called “super sealing” deprives the public of all
information concerning the case, including the course and status of the proceedings, whether and
to what extent there have been additional filings, and the reasons justifying this extraordinary
confidentiality in a criminal case. As discussed below, such wholesale secrecy is unconstitutional
and impermissible.

DISCUSSION
L OAN Has Standing to Intervene.

The Eleventh Circuit has repeatedly recogniied the news media’s right to intervene in
matters to challenge the denial of access to court proceedings and records. See, e.g., United States
v. Ellis, 90 F.3d 447, 449 (11th Cir. 1996), cert. denied, 519 U.S. 1118 (1997); United States v.
Valenti, 987 F.2d 708, 711 (11th Cir. 1993) cert. denied, 510 U.S. 907 (1993); Newman v. .
Graddick, 696 F.2d 796, 800 (11th Cir. 1983). Only through intervention can the public’s right
to open courts and records be vindicated. Newman, 696 F.2d at 800.

There is no question that OAN has standing to intervene for access. OAN is a news
organization that focuses on national political affairs and produces original video and written news
content. It also maintains a news website at www.oann.com. It uses public records; including

court records, as important newsgathering sources. Accordingly, OAN should be permitted to

Donald Trump. See Smartmatic USA Corp. v. Newsmax Media Inc., No. N21C-11-028-EMD (Del.
Super. Ct.); Smartmatic USA Corp. v. Herring Networks, Inc., No. 1:21-cv-02900 (CJN) (D.D.C.);
Smartmatic USA Corp. v. Fox Corp., No. 2022-01291 (N.Y. Sup. Ct.); Smartmatic USA Corp. v.
Lindell, No. 22-cv-0098 (WMW/JFD) (D. Minn.); Smartmatic USA Corp. v. Powell, No. 1:21-cv-
02995 (CJIN) (D.D.C.); Smartmatic USA Corp. v. Montgomery, No.: 2:23-MC-5-JLB-KCD (M.D.

Fla.).
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intervene for the limited purpose of asserting the public’s right of access to the court records and
proceedings in this matter.
II. This Court Should Unseal the Docket.

As discussed below, the public is entitled access to criminal court dockets except in the
rarest of circumstances. Here, there is simbly no justification for constraining the press and
public’s First Amendment rights because, among many other reasons, the facts and allegations of
the criminal complaint against Defendant Bautista have been widely reported. Accordingly, the
docket should immediately be unsealed.

A. A Constitutional Right Of Access Attaches To Criminal Court Dockets.

The U.S. Supreme Coﬁrt has consistently recognized that the public and press have a
presumptive First Amendment right of access to judicial proceedings in criminal cases. Richmond
Newspapers, Inc. v. Virginia, 448 US 555, 580 (1980). Though the right of access to criminal
trials is not “explicitly mentioned in terms in the First Amendment,” the Supreme Court has “long
eschewed any ‘narrow, literal conception’ of the Amendment’s terms.” Globe Newspaper Co. v.
Super. Ct., 457 U.S. 596, 604 (1982). This right has been extended both to criminal trial
proceedings and certain court records. See, e.g., Press-Enterprise Co. v. Superior Court of
California, 478 U.S. 1, 10, 13 (1986) (“Press-Enterprise II”) (right of access to preliminary
hearings); Press-Enterprise Co. v. Superior Court of California, 464 U.S. 501, 505 (1984) (right
of access to voir dire); Associated Press v. United States District Court, 705 F.2d 1143, 1145 (9th
Cir. 1983) (right of access to court records and transcripts). Further, this constitutional right
attaches to records that have been historically available to the public and whose disclosure

advances the functioning of the judicial system. Press-Enterprise II, 478 U.S. at 8-9. As the

Supreme Court has explained:
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[T]he historical evidence demonstrates conclusively that at the time when our
organic laws were adopted, criminal trials both here and in England had long been
presumptively open. This is no quirk of history; rather, it has long been recognized

as an indispensible attribute of an Anglo-American trial.

Richmond Newspapers, 448 U.S. at 569 (emphasis added).

This collective commitment to transparency is rooted in the recognition that “the means
used to achieve justice must have the support derived from public acceptance of both the process
and its results.” Id. at 571. In other words, “[p]eople in an open society do not demand infallibility
from their institutions, but it is difficult for them to accept what they are prohibited from
observing.” Id. at 572. In contrast, “[wlhen a criminal trial is conducted in the open, there is at
least an opportunity both for understanding the system in general and its workings in a particular
case[.]” Jd. This historic expectation, and right, of public access to criminal trials is not merely a
matter of tradition; it is also “implicit in the guarantees of the First Amendment,” id. at 580,
because without the freedom to attend criminal trials, “which people have exercised for centuries,
important aspects of freedom of speech and of the press could be eviscerated.” Id.

Within this context, the Eleventh Circuit has ruled — in no uncertain terms — that secret
dockets are unconstitutional under the First Amendment. See Valenti, 987 F.2d at 715 (“[T]he
Middle District’s maintenance of a dual-docketing system is an unconstitutional infringement on
the public and press’s qualified right of access to criminal proceedipgs.”). In a subsequent case,
the court acknowledged that docket sheets are of inherent public interest and “are essential to
provide ‘meaningful access’ to criminal proceedings.” United States v. Ochoa-Vasquez, 428 F.3d
1015, 1029 (11th Cir. 2005) cert. denied, 549 U.S. 592 (2006) (quoting Valenti, 987 F.2d at 715).
Specifically, the court explained:

The docket sheet forms an integral part of a criminal proceeding, acting as both an

index and a publication. See Hartford Courant Co. v. Pellegrino, 380 F.3d 83, 93-
94 (2d Cir. 2004). As an index, the docket catalogues all the proceedings and

7
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information taken before a court in that case. It permits both the court and observers
to locate documents and proceedings that otherwise would be lost within the court’s
vast record collections. See, e.g., Brown v. Lester, 21 Miss. 392, 394 (1850). It also
allows one to quickly determine the status of a case, the actions of the parties, and
the determinations of the judge, without requiring the inspection of every item in
the case file. Id. As a publication, the docket sheet provides the public and press
with notice of case developments. Hartford Courant Co., 380 F.3d at 93-94. This
role assumes particular importance when the court is considering sealing a
proceeding or judicial record, Id.; Commonwealth v. Doe, 420 Mass. 142, 648
N.E.2d 1255, 1260 (Mass. 1995).

Id. at n.15 (emphasis added). As the Second Circuit has also recognized, “the ability of the public
and press to attend civil and criminal cases would be merely theoretical if the iﬁformation provided
by docket sheets were inaccessible. In this respect, docket sheets provide a kind of index to judicial
proceedings and documents, and endow the public and press with the capacity to exercise their
rights guaranteed by the First Amendment.”” Hartford Courant Co., 380 F.3d at 93.

B. The Government Cannot Meet Its Burden to Seal the Docket.

A party seeking closure — presumably the government here — has a nearly insurmountable
burden to overcome the presumption of access to a criminal court docket. For the docket to remain
under seal, this Court must determine, in clearly-articulated findings, that there is a spgciﬁc,
compelling interest justifying an ongoing seal that is no broader than necessary to serve that
interest. See Ochoa-Vasquez, 428 F.3d at 1030 (“When sealing proceedings or documents, a court
must articulate the overriding interest ‘along with findings specific enough that a reviewing court
can determine whether the closure order was properly entered.’”); see also Chicago Tribune Co.
v. Bridgestone/Firestone, Inc., 263 F.3d 1304, 1311 (11th Cir. 2001) (“Where the trial court
conceals the record of an entire case, making no distinction between those documents that are
sensitive or privileged and those that are not, it must be shown that ‘the denial [of access] is

necessitated by a compelling governmental interest, and is narrowly tailored to that interest.””).
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/

Given the function and nature of docket sheets “[a]s a publication . . . [that] provides the
public and press with notice of case developments,” it is unlikely that a party could ever meet this
heightened constitutional burden to justify the blanket sealing of an entire criminal docket. Indeed,
as the Fourth Circuit observed in discussing the overbreadth of orders sealing a criminal docket

and court records:

There are probably many motions and responses thereto that contain no information

prejudicial to a defendant, and we cannot understand how the docket entry sheet

could be prejudicial. However, under the terms of the orders entered in these cases,

this information, harmless as it may be, has also been withheld from the public.

In re State-Record Co., Inc., 917 F.2d 124, 129 (4th Cir. 1990) (emphasis added).

Absent a public docket — which generally allows the public to monitor the actions of the
parties and any issued court orders — the public is left in the dark about this criminal proceeding
and how it came to be “super-sealed.” OAN and the public are therefore unable to determine
whether any party requested to seal the docket (or any court records), to assess any purported
interest in maintaining the seal, or to analyze whether any order granting closure meets the
stringent First Amendment requirements.

This is particularly true where, as in this case, the information sought to be shielded has
already been made public. Here, the Complaint, along with Homeland Security’s very detailed
probable cause affidavit, already were made public and have been the subject of extensive
reporting. Under such circumstances, there is no justification whatsoever for continuing to keep
these proceedings entirely secret and hidden from public view. At a minimum, the docket should
be unsealed.

III. This Court Should Unseal All Records Filed in This Matter.

In addition to the constitutional right of access described above — and even where it does

not apply — “the courts of this country recognize a general right to inspect and copy public records
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and documents, including judicial records and documents.” Nixon v. Warner Commc 'ns, 435 U.S.
589, 597 (1978); see also Chicago Tribune Co., 263 F.3d at 1310-11 (recognizing a common law
right to access judicial records).? In fact, the Eleventh Circuit “has been resolute” in enforcing the
“presumption of public access” to judicial records because “access to judicial proceedings is
crucial to our tradition and history, as well as to continued public confidence in our system of
justice.” Callahan v. United Network for Organ Sharing, 17 F. 4th 1356, 1358-59 (11th Cir. 2021). .
As discussed above, this presumptive right can be overcome only if the government demonstrates
an overriding interest to justify sealing and such sealing is no more restrictive than required to
protect that interest. See Nixon, 435 U.S. at 597-98.

Both rights of access are grounded in the importance of public monitoring of judicial
proceedings. “[The] right to inspect and copy judicial records...like the right to attend judicial
proceedings, is important if the public is to appreciate fully the often significant events at issue in
public litigation aﬂd the workings of the legai system.” Newman, 696 F.2d at 803. Just as with
open court proceedings, broad public access to filed court records helps ensure “that the
proceedings [are being] conducted fairly,” while discouraging “perjury, the misconduct of
participants, and decisions based on secret bias or partiality.” Richmond Newspapers, 448 U.S. at
569; see also Associated Press, 705 F.2d at 1145 (“there is no reason to distinguish between pretrial

proceedings and the documents filed in regard to them”).

3 As the Court recently recognized in the matter concerning Donald Trump and the Mar-a-Lago
search warrant, as a “practical matter” whether one proceeds under the First Amendment right or
the common law right, the analysis is “materially the same.” See ECF No. 80, at 5, Order On
Motions To Unseal, In Re Sealed Search Warrant, No. 22-mj-8332-BER (S.D. Fla.). Under either
approach: (1) the party seeking to uphold sealing must articulate an interest in secrecy that
outweighs the public’s interest in access; and (2) and no less restrictive alternatives to sealing are
available. See id. The Court in that case rejected the government’s argument that there was
sufficient justification for the complete seal of the probable cause affidavit supporting the search

warrant.
10
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Public access further promotes the “public acceptance of both the [judicial] process and its
resulis,” an “awareness that society’s responses to criminal conduct are underway,” and the
“prophylactic aspects of . . . community catharsis.” Richmond Newspapers,448 U.S. at 571; Press-
Enterprise 11,478 U.S. at 9. For these reasons, “[a] presumption of access must be indulged to the
fullest extent not incompatible with the reasons for closure.” Newman, 696 F.2d at 802; see also
United States v. Rosenthal, 763 F.2d 1291, 1293 (11th Cir. 1985) (recognizing “presumptive
common law right to inspect and copy judicial records.”)

A. The Burden To Overcome Public Access Must be Met For Each Sealed Record.

In order to cut off public access to criminal court records, the party seeking to do so must
overcome the presumption of access by establishing a compelling interest justifying a seal that is
no broader than necessary to serve that interest. See Ochoa-Vasquez, 428 F.3d at 1030. A court
considering a motion to seal court records must articulate the overriding interest along with
specific findings. Id. Because this analysis must be conducted on a record-by-record basis, the
Court must consider whether the disclosure of each individual filing in this case would
compromise the party’s asserted interest. See, e.g., id. (assessing several orders sealing specific
documents and holding ihat they violated the First Amendment “because no finding was made on
the record to rebut the presumption of openness.”).

The Local Rules of this Court reinforce these stringent requirements. For instance, the
Local Rules recognize that “proceedings in the United States District Court are public and Court
filings are matters of public record.” Local Rule 5.4(a). Further, the rule provides that “[a] party
seeking to make a filing under seal in a criminal case shall . . . [clonventionally file a motion to
seal that sets forth the factual and legal basis for departing from the policy that Court filings be

public and that describes the proposed sealed filing with as much particularity as possible without

11
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revealing the confidential information.” Local Rule 5.4(c). The rule envisions that any sealing
must be limited not only in scope, but also duration. Id. (“The motion shall specify the proposed
duration of the requested sealing.”) (emphasis added).

Even if a party in this case could establish a compelling reason to justify a continued seal
of any specific records, this Court would still have to consider the proper scopé of that seal and
whether alternatives to total closure exist. See Newman, 696 F.2d at 802 (“Less intrusive
alternatives must be considered.”). For example, this Court should consider whether the redaction
of limited information would serve to protect any established compelling interest.

There can be no justification for the continued seal of the Complaint in this case because it
has already been made public. As the Fourth Circuit observed in discussing the overbreadth of
orders sealing criminal court records in In re State-Record Co., Inc., 917 F.2d 124, “[o]verbreadth
is also obvious from the fact that . . . documents filed in the Clerk’s Office prior to the date of the
gag order have been sealed, although their content and subgtance were made public at the time of
filing.” Id; see also U.S. v. Peterson, 627 F.2d 1359, 1373 (M.D. Ga. 2008) (recognizing that
“whether the press has already been permitted substantial access to the contents of the records”
must be considered in determining whether to allow access to judicial records). Any order
permitting the previously publicly-available Complaint in this matter to remain sealed necessarily
would constitute overbreadth.

B. The Public Interest Is Particularly High and Favors Access.

Where the public’s interest in a particular proceeding is high, that consideration weighs
heavily in any balance between competing access rights and secrecy concerns. See, e.g., Romero
v. Drummond Co., Inc., 480 F.3d 1234, 1246 (11th Cir. 2007) (“In balancing the public interest in

accessing court documents against a party’s interest in keeping the information confidential, courts

12
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consider...whether the information concerns public officials or public concerns....”); United
States v. Beckham, 789 F.2d 401, 413 (6th Cir. 1986) (“{W]hen the conduct of public officials is
at issue, the public’s interest in the operation of government adds weight in the balance toward
allowing permission to copy judicial records.”); United States v. Edwards, 672 F.2d 1289, 1294
n.11 (7th Cir. 1982) (“there is a strong presumption in support of the common law right to inspect
and copy judicial records,” particularly where “the trial bore upon the conduct of a public
official”).

Here, there is no doubt that the public’s interest and concern about the conduct and integrity
of elections is at an all-time high in the wake of the 2020 election and as the country approaches
another presidential election in 2024. The conduct of voting technology companies such as
Smartmatic has obviously been forefront in this public debate, and whether and to what extent
Smartmatic is involved in alleged criminal activity in the United States* and abroad is directly
relevant. See supra note 2. As the COMELEC Resolution observes, the allegations in this case,
which are of “public knowledge,” “tend to cause speculation and distrust in integrity of the
electoral process” and “threaten to erode the public’s confidence in the electoral system.” Ex. B,
at 14. Indeed, the Defendant’s alleged actions, particularly as to the potential exploitation of his
position with COMELEC to obtain bribes from entities that are in the business of providing vital
election technology, along with the Homeland Security’s decision to pursue and file a complaint

against Defendant, are therefore of core public concern.

4 The Complaint, for instance, notes that Smartmatic executives and/or agents acted in furtherance
of the alleged scheme while in Florida, further amplifying the need for U.S. citizens to see the
docket and documents. ECF No. 1, at Y 19, 24, 50, 57, 65, n.8.

13
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CONCLUSION

For the foregoing reasons, the proposed intervenor, OAN, respectfully requests that this
Court enter an Order granting it leave to intervene in this matter and unsealing the docket and all
records presently under seal in this matter.

REQUEST FOR HEARING

Pursuant to Local Rule 7.1(b)(2), the proposed intervenor, OAN, requests an expedited
hearing be set for this motion. Oral argument will aid this Court in assessing any further basis to
continue to keep these newsworthy records secret and allow this Court to directly inquire into any

government justification for doing so. OAN estimates the time required for argument to be thirty

(30) minutes.

LOCAL RULE 7.1(a)(3) CERTIFICATE 'OF GOOD-FAITH CONFERENCE

Undersigned counsel for OAN (Dana J. McElroy) certifies that on December 8 and 11,
2023, she attempted to confer via telephone and email with Assistant United States Attorney
Robert J. Emery concerning the relief sought in this motion. Mr. Emery responded on December
11th and advised that, as a general matter, the government does not comment on any possible
matters that are not public and under seal. Additionally, because the case docket currently is

sealed, counsel is unaware of whether Defendant Bautista is represented by counsel, and if so,

counsel’s identity and/or contact information.

Dated: December 11, 2023 Respectfully submitted,
THOMAS & LOCICERO PL

By: /s/ Dana J. McElroy
Dana J. McElroy

Florida Bar No. 845906
dmcelroy@tlolawfirm.com
Daniela B. Abratt

Florida Bar No. 118053

Dunvelb. vt

14
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dabratt@tlolawfirm.com

915 Middle River Drive, Suite 309
Fort Lauderdale, FL 33304

Phone: (954)703-3416

-and-

James J. McGuire

Florida Bar No. 187798
jmcguire@tlolawfirm.com
Linda R. Norbut

Florida Bar No. 1011401
Inorbut@tlolawfirm.com
601 South Boulevard
Tampa, FL 33606

Phone: (813) 984-3060

Attorneys for Herring Networks, Inc. d/b/a
One America News Network

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 11th day of December, 2023, I filed the foregoing

document with the Clerk of the Court, and served a copy via electronic mail on this same date

upon:

Robert J. Emery

Assistant United States Attorney
Southern District of Florida

99 NE 4% Street, Seventh Floor
Miami, Florida 33132
Robert.emeryz@usdoj.gov.

15

/s/ Dana J. McElroy
Attorney




Case 1:24-cr-20343-KMW Document 7 Entered on FLSD Docket 12/11/2023 Page 16 of 75

COMPOSITE EXHIBIT A
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

casgNo. 1:23-mj-03829 LOUIS

FILEDBY.__TS ___D.C.
UNITED STATES OF AMERICA Sep 19, 2023
vSs. ﬁ“sgr?ﬁg‘msrﬂ.ucr.
8. D. OF FLA. - Mismi

JUAN ANDRES DONATO BAUTISTA,

Defendant.

CRIMINAL COVER SHEET

1. Did this matter originate from a matter pending in the Central Region of the United States
Attorney’s Office prior to August 8, 2014 (Mag. Judge Shaniek Maynard)? NO

2. Did this matter originate from a matter pending in the Central Region of the United States
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1. Sanchez during his tenure at the U.S. Attomey’s Office, which concluded on January 22,
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AO91(Rev. 08/09) Crimina) Complaint

UNITED STATES DISTRICT COURT

for the
Southern District of Florida
United States of America )’
v. ) .

) CaseNo. 1 23-mj-03829 LOUIS

Juan Andres Donato Bautista, )
)
)

Defendant. _
CRIMINAL COMPLAINT BY TELEPHONE OR OTHER RELIABLE ELECTRONIC MEANS

1, the complainant in this case, state that the following is true to the best of my knowledge and belief.

On or about the date(s) of July 2015 to October 2017 in the county of Miami-Dade in the
Southem _ District of Florida , the defendant(s) violated:
Code Section Offense Descripﬁan

18 U.S.C. § 1956¢h) Consplracy to launder monetary instruments, in violation of 18 U.S.C. §§
1966(a)(2)(A), 1856(a)(2)(B)(1). and 1957(a), all in violation of 18 U.S.C. §
1956(h)

18 U.8.C. § 1956(a)(2)(A) Promotional money laundering, in violation of 18 U.S.C. § 1956(a)(2}(A)

18 U.S.C. § 1956(a)(2)(B)(1) Concealment money laundering, i violation of 18 U.S.C. § 1956(a)(2)(B)()

This criminal complaint Is based on these facts:

'SEE ATTACHED AFFIDAVIT

& Continued on the attached sheet.

Attested to by the Applicant in accordance with the requirements of Fed. W.Crim.P. 4.1 by Face Time.

pate: September 19 2023 / 7 )/\,J .

I Judge's signature

City and state: Misml, Florida Hon. Lauren B, Louis, United States Magistrate Judge’
. . Printed name and title ’

=
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AFFIDAVIT IN SUPPORT OF AN APPLICATION
FOR A CRIMINAL COMPLAINT

I, Colberd Almeida, being first duly sworn hereby depose and state as follows:
INTRODUCTION AND AGENT BACKGROUND

1. 1 make this affidavit in support of an application for a Complaipt charging Juan
Andres “Andy” I_)onato Bautista (“BAUTISTA”) with conspiring to launder monetary instruments
and conspiring to engage in monetary transactions in property derived from specified unlawful
activity, in violation of 18 U.S.C. §§ 1956(2)(2)(A), 1956(a)(2)(B)(i), and 1957(a), all in violation
of 18 U.S.C. § 1956(h); and laundering and attempted laundering of monetary instruments, in
violation of 18 U.S.C. §§ 1956(a)(2)(A) and 1956(a)(2)(B)(i) (collectively referred herein as the

“Criminal Offenses™).

2. I'am a Special Agent withjthe U.S. Department of Homeland Security’s Homeland
Security Investigations (“HSI”). 1 have been employed in this capacity since March 2003. As
such, I am an investigative or.law enforcement officer of the United States within the meaning of
Section 2510(7) of Title 18 of the United States Code. That is, I am an officer of the United States
who is empowered by law to conduct investigations of, and to make arrests for, offenses
enumerated in Title 18, United States Code, Section 2516(1). =

3. Since 2017, I have been assigned to the HSI Miami Field Office’s Illicit Proceeds
and Foreign Corruption (“IPFC”) Group, a group that investigates money laundering and foreign
corruption. In my role as a Special Agent, and particularly while working within the IPFC Group,
I have received training and gained experience related to investigations involving foreign
corruption, money laundering, fraud, and other financial crimes — including, but not limited to:
conducting or participating in surveillance and undercover operations; obtaining and e:gecuting

search and seizure warrants and arrest warrants; interviewing witnesses, informants, and
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cooperating defendants; and acquiring and analyzing electronic data and communications as well
as foreign and domestics business and financial records. Through my training and experience, I
have also become familiar with various money laundering methods that persons engaged in such
criminal activity take to avoid detection from law enforcement, including making payments
through third parties or utilizing offshore shell companies or bank accounts to conceal the nature
and origin of the funds; creating false documentation, such as a loan or a contract agreement, to
give the appearance of legitimacy to an illegal payment; structuring payments to avoid bank or
regulatory reporting requirements; and using coded language to hide the criminal nature of
communications.

4, In addition, from approximately May 2001 through February 2003, I was employed
by HSI’s legacy agency, the United States Customs Service, as a Special Agent. I am also a
graduate of the Federal Law Enforcement Training Centers in Glynco, Georgia, where I have
received training on law enforcement tools and techniques used to investigate violations of federal
law — including those involving foreign corruption and money laundering.

5. The information contained in this affidavit is based on, among other things, my
participation in the investigation, information provided by other individuals — including sworn law
enforcement officers, foreign law enforcement officials, witnesses, and confidential sources; my
review of relevant documents — including foreign and domestic business and financial records as
well as email and text communications; and my training and experience as a federal agent and the
training and experience of other federal agents. Because this affidavit is being submitted for the

limited purpose of establishing probable cause, it does not include each and every fact known to

me or learned during the course of this investigation.
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6. All dates, times, and amounts stated herein are approximate. 1 have summarized
conversations of emails and text messages unless otherwise indicated. Quotations and summaries
of emails or messages in Spanish are based on draft translations. |

7. Based on my training and experience and the facts as set forth in this affidavit, there
is probable cause to believe that violations of the Criminal Offenses have been committed by
BAUTISTA.

SUMMARY OF RELEVANT DOMESTIC AND FOREIGN STATUTES

8. Title 18, United States Code, Section 1956(a)(2)(A) prohibits money laundering
in the United States involving international transfers and attempted transfers either to or from the
United States with the intent to promote the ce;rrying on of a specified unlawful activity.

9. Title 18, United States Code, Section 1956(a)(2)(B)(i) prohibits money laundering
either to or from United States where the transaction or attempted transaction is designed in
whole, or in part, to conceal and disguise the nature, the location, the source, the ownership and
the control of the proceeds of the specified unlawful activity.

10.  Title 18, United States Code, Section 1957(a) prohibits money laundering by
engaging or attempting to engage in a monetary transaction in criminally derived property of a

value greater than $10,000 that is derived from specific unlawful activity.

11.  Title 18, United States Code, Section 1956(h) prohibits conspiracies to violate the

offenses defined in Title 18, United States Code, Sections 1956 and 1957.
12.  Title 18, United States Code, Section 1956(c)(7) states that, for a financial

transaction occurring in whole or in part in the United States, specified unlawful activity includes

an “offense against a foreign nation involving . . . bribery of a public official, or the




Case 1:24-cr-20343-KMW Document 7 Entered on FLSD Docket 12/11/2023 Page 22 of 75
Case 1:23-mj-03829-LFL. Document 1 Entered on FLSD Docket 09/20/2023 Page 6 of 31

misappropriation, theft, or embezzlement of public funds by or for the benefit of a public official”
and “any felony violation of the Foreign Corrupt Practices Act.”
13.  Pursuant to the Foreign éonupt Practiges Act (“FCPA™), Title 15, United States
Code, Section 78dd-2 prohibits “domestic concerns”—which include individuals who are
citizens, nationals or residents of the United States as well as companies that are incorporated in
the United States or have their principal place of business in the United States—or any officer,
director, employee or agent of such domestic concern or stockholder acting on behalf of such
domestic concern, from making use of the mails or any means or instrumentality of interstate
commerce corruptly in furtherance of an offer, payment, promise to pay, or authorization of the
payment of any money, or offer, gift, promise to give, or authorization of the giving of anything
of value, to a foreign official or to a person, while knowing that all or part of such money or thing
of value would be and had been offered, given, or promised to a fc;reign official, for purposes of
(i) influencing acts or decisions of such foreign official in his official capacity; (ii) inducing such
foreign official to do or omit to do acts in violation of the lawful duty of such official; (iii)
securing any improper advantage; or (iv) inducing such foreign official to use his influence with
a foreign government or agencies or instrumentalities thereof to affect or influence acts or
decisions of such government or agencies or instrumentalities, in order assist the domestic
concern to obtain or retain business for or with, or direct business to, any person. 15 US.C. §
78dd-2(a) and (h)(1)(A)-(B).
14.  Furthermore, Title 15, United States Code, Section 78dd-3 prohibits any
“person”—other than an issuer or a domestic concern—while in the territory of the United States,
from corruptly making use of the mails or any means or instrumentality of interstate commerce

or to do any other act in furtherance of an offer, payment, promise to pay, or authorization of the




payment of any money, or offer, gift, promise to give, or authorization of the giving of anything

of value, to a foreign official or to a person, while knowing that all or part of such money or thing
of value would be and had been offered, given, or promised to a foreign official, for purposes of
(1) influencing acts or decisions of such foreign official in his official capacity; (ii) inducing such
foreign official to do or omit to do acts in violation of the lawful duty of such official; (iii)
securing any improper advantage; or (iv) inducing such foreign official to use his influence with
a foreign government or agencies or instrumentalities thereof to affect or influence acts or
decisions of such government or agencies or instrumentalities, in order to assist such person to
obtain or retain business for or with, or direct business to, any person. 15 U.S.C. § 78dd-3(a) and
®M).

15.  From my review of criminal laws of the Republic of the Philippines (collectively,
the “Philippine Penal Code”) in effect during the relevant time périod, the Philippine Penal Code
contains the following provisions, in pertinent part, relating to Bribery of a public official:

Bribery — Revised Penal Code

a. Art. 210. Direct bribery — Any public oﬁicer who shall agree to perform an act
constituting a crime, in connection with the performance of his official duties, in consideration of
any offer, promise, gift or present received by such officer, personally or through the mediation of
another, shall suffer the penalty of prision mayor in its medium and minimum periods and a fine
of not less than three times the value of the gift in addition to the penalty corresponding to the

crime agreed upon, if the same shall have been committed.

b. Art. 211. Indirect bribery — The penalties of prision correctional in its medium
and maximum periods, suspension and public censure shall be imposed upon any public officer

who shall accept gifts offered to him by reason of his office.
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Anti-Graft and Corrupt Practices — Republic Act No. 3019
c. Section 3. Corrupt practices of public officers. — In addition to acts or omissions
of public officers already penalized by existing law, the following shall constitute corrupt practices
of any public officer and are hereby declared to be unlawful:

(b) Directly or indirectly requesting or receiving any gift, present, share,
percentage, or benefit, for himself or for any other person, in connection with any contract or
transaction between the Government and any other party, wherein the public officer in his official
capacity has to intervene under the law. . ..

(e) Causing any undue injury to any party, including the Government, or
giving any private party any u;mwarranted benefits, advantage or preference in the discharge of his
official administrative or judicial functions through manifest partiality, evident bad faith or gross
inexcusable negligence. This provision shall apply to officers and employees of offices or
government corporations charged with the grant of licenses or permits or other concessions.

BACKGROUND

Philippine Official and Related Entities

16.  The Commission on Elections (“COMELEC”) of the Republic of the Philippines
(the “Philippines™) was an independent agency mandated to enforce and administer election laws
in the Pﬂilippines. COMELEC was a “department,” “agency,” or “instrumentality” of the
Philippines .as those terms are used in the FCPA, 15 U.S.C. §§ 78dd-2(h)(2)(A) and 78dd-
3O@)A).

17. BAUTISTA served as the Chairman of COMELEC from on or about April 28,
2015, to in or around October 2017. BAUTISTA was a “foreign official” as that term is defined

in the FCPA, 15 U.S.C. §§ 78dd-2(h)(2)(A) and 78dd-3(H)(2)(A).
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United Kingdom Companies, U.S. and Philippine Subsidiaries, Employees and Associates

18.  Company 1, headquartered in the United Kingdom, was a holding company that
funded subsidiaries, including Company 2 and Company 3. A

19.  Company 2 was an election voting machine and service providef company that
was privately held under the Company 1 parent corporate structure. Company 2 had offices
world-wide and was headquartered in the United Kingdom. During the time of the Criminal
Offenses, Company 2 had at least one employee working and residing in the Southern District
of Florida.

20. Company 3, a subsidiary of Company 1 and Company 2, was located and
headquartered in Boca Raton, Florida. Company 3 was a “domestic concern” as that term is
used in the FCPA, Title 15, United States. Code, Section 78dd-2(h)(1).

21.  Company 4 was a joint-venture and subsidiary .of Company 1 and Company 2,
that was formed in the Philippines in 2015 to bid for contracts relating to the 2016 elections in
the Philippines, as set forth below. The joint venture included, among others, Company 2 and
Vendor A (described below).

22.  Inor around the later part of 2015 and into 2016, Company 4 won bids for three
contracts worth a total approximate value of one hundred ninety-nine million dollars
($199,000,000) to supply COMELEC with voting machines and related services for the May 2016

elections for President, Vice-President, and other official positions.!

23.  Co-Conspirator 1 was a co-founder and President of Company 2. Co-Conspirator

1 also served on the Board of Directors for Companies 1 and 2. Co-Conspirator 1 maintained a

1 All dollar amounts referenced herein are estimates in U.S. dollars (USD), unless otherwise
indicated.
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residence in the Southern District of Florida since in or around 2009. He became a lawful
permanent resident of the United States in or around January 2019. Co-Conspirator 1 was a
“domestic concern™ as that term is used in the FCPA, Title 15, United States Code, Sections 78dd-
2(a) and 78dd-2(h)(1).

24, Co-Conspirator 2 worked as Executive Vice-President for Companies 2 and 3 in
Boca Raton, Florida. Company 3 paid his salary. He managed hardware development and
manufacturing—worldwide—for Company 2. Co-Conspirator 2 became a United States citizen
in 2004 and he maintained a residence in the Southern District of Florida since 1993. Co-
Conspirator 2 was a “domestic concern™ as that term is used in the FCPA, Title 15, United States
Code, Sections 78dd-2(a) and 78dd-2(h)(1).

25.  Co-Conspirator 3 was a Company 2 executive involved in Company 4’s contracts
with COMELEC in the Philippines. He served as project manager for Company 4 in the
Philippines V\}ho signed and implemented the 2016 election contracts. Co-Conspirator 3 was a
“person™ as that term is used in the FCPA, 15 U.S.C.. § 78dd-3(a) and (£)(1).

26. Co-Coﬁspirator 4 lived in Panama, and he had a business relationship with
Company 2 and its subsidiaries. Co-Conspirator 4 was a “person” as that term is used in the
FCPA, 15 U.S.C. § 78dd-3(a) and (f)(1). |
Taiwanese Company, Employees, and Related Shell Companies

217. Vendor A was a company based in Taiwan that manufactured hardware for
electronic products for Companies 2, 3, and 4. Vendor A partnered with Company 2 to form the
joint venture—Company 4—that bid on and was awarded contracts to supply voting machines and
related services to the Philippines for its 2016 elections.

28.  Vendor A-President was president and owner of Vendor A.
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29.  Vendor A-Employee was a director/officer and shareholder of Vendor A. Vendor
A-Emploilee' was a close relative of Vendor A-President.

30. Baumann Enterprises Limited (“Baumann™) was a foreign shell company
incorporated in the British Virgin Islands in or around 2010. BAUTISTA as well as two close
relatives owned and/or were beneficial owners of Baumann.

31.  Shell Company X was a foreign shell company incorporated in Anguilla in or
around 2014. Vendor A-President owned and exercised control over Shell Company X.

32.  Shell Company Y was a foreign shell company incorporated in Brunei in or around
2011. Vendor A-Employee was listed as a director of Shell Company Y and the primary account
user for Shell Company Y’s bank account in Hong Kong. Vendor A-President owned and
exercised control over Shell Company Y.

Related Philippine Entities

33.  Philippine Metals Company was a company incorporated in the Philippines in or
around 1994. Philippine Metals Company purported to be, among other things, an exporter,

importer, and manufacturer of metals and metal products.

34.  Philippine MSB Company was a registered mon_:ay services business (“MSB”)
incorporated in or around 2010 that operated in the Philippines.
OVERVIEW OF THE SCHEME TO PAY BRIBES TO BAU’fISTA
35. In or around August 2017, BAUTISTA’s wife informed Philippine National
Bureau of Investigation (“NBI”) agents that her husband had large amounts of gnexplained

wealth.?2  She informed NBI’s Anti-Fraud Division that her husband had approximately one

2 The NBI is an agency of the Philippine government under the Philippine Department of Justice,
responsible for handling and solving major high-profile or complex criminal cases in the interest

of the nation.
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billion Philippine Pesos, or approximately $20 million USD, of “ill-gotten wealth.” At their
residence, she found foreign bank account information for Baumann, Shell Company X and Shell
Company | Y, that she previously did not know existed. Additionally, at the residence,

- BAUTISTA'’s wife also discovered stacks of cash of Philippine pesos and approximately thirty-
five (35) “Passbooks” identifying multiple cash deposits at bank accounts in the Philippines held
in BAUTISTA’s and family members’ names that she previously did not know about.

36.  Based, in part, on this information, HSI initiated an investigation that focused on
employees of Companies 2, 3, and 4 and their use of various overseas bank accounts of the
Companies’ vendor to bribe BAUTISTA—a Philippine government official—for lucrative
election voting machine and related services contracts with COMELEC for the 2016 Philippine
elections. In addition, the investigation focused on BAUTISTA’s acts to lauﬁder his bribe

proceeds related to the scheme.

. 37 As described in greater detail below and summarized in the attached flow chart,
BAUTISTA, in his capacity as Chairman of COMELEC, received and attempted to receive bribes
from Co-Conspirators 1, 2, 3, 4, and Vendor A, in exchange for using his position as Chairman
of COMELEC to assist Company 2, Company 4, and others to obtain and retain business and
improper advantages, including payments from COMELEC, in violation of the FCPA and the
Philippine laws against the bribery of a public official. Co-Conspirators 1, 2, 3, and 4 furthered
the criminal scheme using personal email accounts and messaging applications to avoid detection,
and in particular, Co~Conspirators 1 and 3 used email accounts registered under aliases.

38. To conceal and disguise the bribe payments, Co-Conspirators 1, 2, 3, 4, and

Vendor A-President, together with others, caused or attempted to launder at least $4,000,000

10
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through foreign and U.S. bank accounts for the benefit of BAUTISTA, in violation of U.S. money
laundering laws.
THE BRIBERY AND MONEY LAUNDERING SCHEME

39. From my review of emails, text messages, contracts, documents, bank records,
witness interviews, and from my participation in this investigation, I have learned, among other
things, the following:

40.  From on or about April 28, 2015, to in or around October 2017, BAUTISTA, as
Chairman of COMELEC, had influence and decision-making authority relating to the awards,
oversight, and payments for three contracts to supply COMELEC with voting machines and
related services for the May- 2016 elections for President, Vice-President, and other official
positions. As a government official, BAUTISTA was required to file a yearly Sworn Statement
of Assets, Liabilities and Net Worth (“SALN™). For 2015 and 2016—the years that BAUTISTA
was required to file a SALN as COMELEC Chairman—he failed to list his interest in Baumann.

41.  In or around October 2014, COMELEC opened the bidding process for the lease
of, with the option to buy, 23,000 election machines and related services for the 2016 elections
(“Contract 1). On or about July 30,2015, BAUTISTA, in his capacity as COMELEC Chairman,
awarded the bid for Contract 1 to Company 4, the joint venture that included Company 2 and
Vendor A. Co-Conspirator 3, on behalf of Company 4, and another COMELEC commissioner,
on behalf of COMELEC, signed Contract 1 because BAUTISTA was unavailable. For Contract
1, COMELEC agreed to pay Company 4 approximately $53,763,481, in installments, and upon \
Company 4 meeting certain milestones during the contract. Per the contract, only when

BAUTISTA, or his designee, certified that Company 4 had met a milestone could COMELEC

~ issue a payment to Company 4.

11
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42.  In or around May 2015, COMELEC opened the bidding process for the lease of,
with the option to buy, 70,977 election machines and related services (“Contract 2”). On or about
August 27, 2015, COMELEC awarded the bid for Contract 2 to Company 4. BAUTISTA, as
COMELEC Chairman, and Co-Conspirator 3, on behalf of Company 4, signed Contract 2. For
Contract 2, COMELEC agreed to pay Company 4 approximately $134,670,877, in installments,
and upon Company 4 meeting milestones during the contract. Per the contract, only when
BAUTISTA, or his designee, certified when Company 4 had met a milestone could. COMELEC
issue a paynllent to Company 4.

43.  In or around March 2015, COMELEC opened the bidding process for services
related to transmission of results for the 2016 elections (“Contract 3”). On or about February 9,
2016, COMELEC awarded the bid for Contract 3 to Company 4 for the 2016 Philippine elections.
BAUTISTA, as COMELEC Chairmagi, and Co-Conspirator 3, on behalf of Company 4, signed
Contract 3. For Contract 3, COMELEC agreed to pay Company 4 approximately $10,642,488,
in installments, and upon Company 4 meeting milestones during the contract. Per the contract,
only when BAUTISTA, or his designee, certified when Company 4 had met a milestone could
COMELEC issue a payment to Company 4.

Company 2 Created Slush Funds in the Philippines and Hong Kong

44.  Based on my training and experience and my involvement in this investigation, I
believe that to effectuate their criminal scheme to obtain the 2016 Philippine election contracts,

Co-Conspirators 1, 2, 3, 4, and others, created “slush funds” in the Philippines, Hong Kong, and

elsewhere.

12
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A. First Shush Fund

45.  Inoraround 2014, a Company 2 subsidiary executed a two-million-dollar contract
with Vendor A to design election equipment for the 2016 Philippine elections. As noted above,
around this time, COMELEC had announced the bidding for Contract 1. Regarding the
importance of the Philippines contracts to Companies 1 and 2, Co-Conspirator 2 told a former
president of Vendor A that Co-Conspirator 2’s bosses, which included Co-Conspirator 1, were
“seriously considering in closing [sic] the company (Worldwide!!!) next year if we cannot
apply, compete, and win the Philippines bid!” (bold and underline in original). Company 2
advanced funds and paid Vendor A a total of two million U.S. dollars pursuant to the contract.
A large of amount of these funds went unused by Vendor A. Based on my training and
experience, the pool of excess funds which were not returned to the company, but were transferred
to shell companies, indicates that the original contract was over-invoiced to create a slush fund.
In an email to Vendor A, Co-Conspirator 2 wrote that he needed to check with his “boss” as to
whom and where to send the excess of $1,000,000. At the time, Co-Conspirator 1 supervised
Co-Conspirator 2. Instead of returning the money to Company 2 and/or its subsidiary, Co-
Conspirator 2 directed Vendor A to transfer large amounts of U.S. dollars from Shell Company
X and Shell Company Y through foreign and U.S_. bank accounts, to various Swiss bank accounts

of shell companies owned by Co-Conspirator 1 based on fictitious contracts.>

3 Notably, in or around June 2017, from one of these shell companies’ bank accounts in
Switzerland, Co-Conspirator 1 directed a funds transfer of approximately $1.3 million to a bank
account in the United Arab Emirates that belonged to a company Co-Conspirator 4 owned. In or
around July 2017, Co-Conspirator 4 then directed a wire transfer to 2 company’s bank account in

the Philippines.

13
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B. Second Slush Fund

46. In relation to the creation of another slush fund, the Co—Conspirétors funneled
funds through Co-Conspirator 4’s companies. On or about December 15, 2015, Co-Conspirator
4 sent an email with an attached spreadsheet entitled “Philippines Pot” (translated from Spanish)
to Co-Conspirator 3 at a personal email account.* The spreadsheet attached to Co-Conspirator
4’s email listed multiple payments to Co-Conspirator 4 totaling $2,340,006 from Company 2.
The spreadsheet recorded various U.S. dollar denominated payments Co-Conspirator 4 appears
to have made from his personal and business bank accounts to bank accounts of several
Philippines companies, including Philippine MSB Company. In the spreadsheet, Co-Conspirator
4 projected to receive $3,657,500 from Company 2. As discussed below in Paragraph 65, the
Co-Conspirators used the same Philippine MSB Company bank account to funnel payments to
BAUTISTA. |

47.  According to bank documents obtained during the investigation, Co-Conspirator
4 executed some of the wire transfers to bank accounts of Philippine companies, including
Philippines MSB Company, on the same day or soon after he received payments from Company
2. Many of the payments predated the awards of Contracts 1, 2, and 3, but occurred after the
bidding processes for the Contracts were opened. Co-Conspirat.or 4 and his companies identified
during this investigation were not on a list of vendors for Companies 2, 3, and 4 pertaining to the
election voting machine and related services contracts with COMELEC that was provided to U.S.

law enforcement by counsel for Companies 2, 3, and 4.

¢ Based on my training and experience, and familiarity with this case, I have reason to believe that
usage of the terms “Philippines Pot” related to the creation of a slush fund, particularly as the
_spreadsheet recorded payments from Company 2 as well as outgoing wire transfers from various
personal and business accounts in the name of third parties to companies in the Philippines.

14
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48.  Emails lawfully obtained during this investigation indicate that Co-Conspirator 4

created fake contracts to obscure fhe true source of the funds sent to Philippine bank accounts
described above and to conceal the recipient(s) of payments listed in the spreadsheet. For
example, Co-Conspirator 4 recorded a payment dated August 26, 2015, in the spreadsheet to
Philippine MSB Company for $72,000. An official from Co-Conspirator 4’s bank questioned the
wire transfer and requested supporting documentation. Despite Philippine MSB Company being
registered as an MSB, Co-Conspirator 4 provided the bank as supporting documentation for the
wire transfer receipts purporting to show that he purchased furniture from Philippine MSB
Company. Co-Conspirator 4 emailed Co-Conspirator 1 expressing concerns about the bank’s
inquiries, and in response, Co-Conspirator 1 suggested submitting a receipt for services provided
or something else to justify the wire transfer and indicated that he thought that this would satisfy
the bank because they planned to send more transfers to Philippine MSB Company. Co-
Conspirator 4 ;‘esponded to Co~Conspirator 1 that he could not do what Co-Conspirator 1
suggested because of the large amount of the transfer and that the transfer originated from his
personal account. After the bank twice rejected supporting documentation for the alleged
fumniture purchase, Co-Conspirator 4 submitted a completely different justification for the wire
transfer—a consulting agreement between himself and Philippine MSB Company that had
nothing to do with furniture.

C. Third Slush Fund

49.  Co-Conspirator 2 created the third slush fund from Company 2’s 2015 contract
with Vendor A to pay Vendor A approximately $56,117,790 to build 98,447 voting machines for
the 2016 Philippine elections. Company 2 and Vendor A generated the slush fund by creating

over-invoiced contracts. The purchase order—#5134—for one of the contracts designated the
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voting machine the “1800 Plus.” An Excel spreadsheet attached to an email located in Vendor
A-Employee’s personal email acéount detailed an itemized cost for purchase order #5134 of $570
for each 1800 Plus voting machine. This same spreadsheet included an “Extra Fee” of $50 per
machine, and a total “Extra Fee” amount of $4,922,350. The spreadsheet also listed “Extra Fee”
for other items apparently related to the 2016 Philippine elections for a total “Extra Fee” amount
of $4,961,350. In a March 2016 series of emails, Vendor A-President informed Co-Conspirator
2 that approximately $5,900,000 in unused buffer funds from this contract belonging to Company
2 remained in the bank accounts of Shell Company X and Shell Company Y. Co-Conspirator 2
referred to $4,961,350 of these unused funds as his “boss’s” as he had similarly described in an
email referenced in Paragraph 45, which I believe was a reference to Co-Conspirator 1, who was
Co-Conspirator’s 2 immediate supervisor and president of Company 2.

50. For one of the bank accounts in the Philippines, in email communications lawfully
obtained by law enforcement, from in or around May 2016, Co-Conspirator 1 instructed Co-
Conspirator 2 to create a contract to support payments to another company—Philippine Metals
Company. Co-Conspirator 1 sent Co-Conspirator 2 the articles of incorporation for Philippine
Metals Company in support of the scheme to create the false documentatio;l to justify wire
transfers to Philippine Metals Company. Co-Conspirator 1 informed Co-Conspirator 2 that
Philippine Metals Company was one of the companies they ought to use to send the payments and
that they wanted to start with “150k” and to later increase the amounts. Based on my training and

experience and my involvement in this investigation, I believe that “150k” refers to $150,000 USD

s The spreadsheet detailed in this Paragraph likewise contained a $10 cost called the “Rue,” with
a total amount of $984,470. During this investigation, HSI determined that Vendor A-President
wired a portion of the “Rue” funds from Shell Companies X and Y to bank accounts in the Southern
District of Florida belonging to Co-Conspirator 2 and another Company 3 employee.
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and later increases to that amount when referring to making future payments. Co-Conspirator 1
also told Co-Conspirator 2, who received the email in Southern District of Florida, “to create” the
contract that would be needed to support the wire tran’sfers.

51.  Later in May 2016, Co-Conspirator 3, using an alias email aécount, forwarded a
contract to Co-Conspirator 1, who in turn emailed it to Co-Conspirator 2, The contract deﬁiled
four payments from Shell Company X to Philippine Metals Company for a total of $1,350,000 and
was for the fictitious purchase of iron ore and copper from Philippine Metals Company.

52. In a series of emails from in or around June 2016 to in or around July 2016, Co-
Conspirator 2 informed Co-Conspirator 1 that approximately $750,000 had been sent to Philippine
Metals Company from Shell Company X’s bank account. During the same time period, Co-
Conspirator 1 instructed Co-Conspirator 2 not to make any more payments because they were
owed something.® Iﬁ a subsequent email exchange, Co-Conspirator 1 informed him that they hadl
started getting paid so Co-Conspirator 2 could move forward on the payment. On or about August
20, 2016, Co-Conspirator 2 emailed Co-Conspirator 1 informing him that all payments had been
completed to Philippine Metals Company.

53. My review of the contract between Philippine Metals Company and Shell Company
X described above and related email communications revealed several irregularities. First, the
2016 contract contained an annex which detailed the puréorted sale of iron ore, yet the delivery
dates for the iron ore per the contract referenced the years 2008 and 2009. Second, according to

export records received from the Philippines, Philippine Metals Company never exported any

¢ Notably, around this time, Company 4 was awaiting payments by COMELEC on Contracts 1,
2, and 3. As indicated above, pursuant to the contracts, BAUTISTA, or his designee, had to first

sign a milestone certification to trigger the issuance of a payment by COMELEC.
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goods to Shell Company X in 2016. Third, at no time did Co-Conspirators 1, 2 and 3 use their
company employee email accounts to facilitate these transactions. Lastly, in my review of bank -
records for Philippine Metals Company, almost immediately after the funds were sent from Shell
Company X to Philippine Metals Company, wire transfers in the same or similar amounts were
sent from Philippine Metals Company to Philippine MSB Company. In my training and
experience, I believe this is a common money laundering method known as layering that is used
to disguise the origin, destination, and true purpose of the funds transfer. As explained in the
following paragraphs, the Co-Conspirators later used Philippines Metals Company and Shell |
Companies X and Y to funnel payments to BAUTISTA.
Bribe Payments to BAUTISTA

54.. As described in more detail below, Company 2, Company 3, and Company 4
employees — including Co-Conspirators 1, 2, and 3 — directed or caused Vendor A-President to
send bribe payments from the third group of slush funds held in Shell Company X and Shell
Company Y bank accounts, which Vendor A-President controlled, to BAUTISTA’s bank account |
in the name of Baumann at a bank in Singapore. Co-Conspirators 1, 2, 3, and Vendor A-President ;
disguised these payments totaling $1 million to BAUTISTA as fictitious loans to Baumann, a
company located outside of the Philippinés, while BAUTISTA was Chairman of COMELEC. |

Again, Company 2 employees and Vendor-A created this slush fund related to the Philippines l
2016 elections through over-invoicing. J

55. ' In an email dated August 12, 2016, Co-Conspirator 2 wrote Vendor A-President |
that they “will move 1 MM as a ‘loan’ to a Virgin Island Company.” On August 15, 2016, with
the subject line “Re:4th Item — LOAN,” Vendor A-President suggested to Co-Conspirator 2 to

use the third fund from Shell Company X and Shell Company Y to pay the “loan.” Based on my
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training, experience, and overall familiarity with this investigation, payments from the third slush

fund referenced in Paragraph 49, in part, were disguised as “loans” to pay bribes to BAUTISTA

5 through Baumann, a shell company incorporated in the British Virgin Islands. The following
were examples of some of those wire transfers to BAUTISTA:

A, August 16, 2016 Attempted Transfer of $500,000 for the Benefit of
BAUTISTA

56. On or about August 16, 2016, Co-Conspirator 2 directed Vendor A-President, via
electronic messaging, to transfer $500,000 from Shell Company Y’s bank account in Hong Kong
" to Baumann’s bank account in Singapore. According to bank records, BAUTISTA was identified
through Baumann’s Articles of Incorporation as a beneficial owner of the company and as a
signatory on Baumann’s bank account in Singapore. The wire transfer instructions listed “D.L.”
at a Singapore bank as the point of contact for the transfer and listed the purpose of the wire
transfer as “LOAN AGREEMENT 2016.” The wire instructions also listed a bank in New York
as the intermediary for the wire transfer. The purported loan contract between Baumann and
Shell Company Y to justify the v;/ire transfer, included a signature that appears to be that of a
known close relative of BAUTISTA, who signed the contract on behalf of Baumann. Based on,
among other things, electronic messages that I have reviewed between the Conspirators, there is
good cause to believe this loan contract was not legit'imate and was intended to disguise the true
nature of the above-referenced transfer, which was a bribe payment to BAUTISTA. Vendor A-
President sent the $500,000 wire transfer, and it passed through an intermediary bank in New
York. However, this wire transfer never arrived at Baumann’s bank account due to an issue at

the originating bank. As discussed below, the Co-Conspirators re-sent this $500,000 to Baumann

on August 29, 2016.
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57.  Prior to the August 16th wire transfer, on or about August 10, 2016, Co-
Conspirator 1 texted Co-Conspirator 2, while Co-Conspirator 2 was in the Southern District of
Florida, indicating that he (Co-Conspirator 1) drafted the loan contract because there was a lot of
pressure to make the paymeni—which, based on the context of the conversation as well as my |
training, experience and involvement in the case, I believe to refer to pressure from
BAUTISTA—and that they had to execute the purported loan contract to effectuate the payment.”
Co-Conspirator 2 responded that he would send the wire transfer next week, but that he had not
sent the wire transfer yet as he was a little scared about doing so because the wire transfer
involved “this country” and the country could be a “pain.” Based on my training and experience,
Co-Conspirator 2 referenced the United States when he wrote “this country” because he resided
in the United States at the time. In a subsequent email to Co-Conspirators 1 and 2, dated August
11, 2016, Co-Conspirator 3 attached a draft loan agreement for $1,000,000 between Baumann
and Sheil Company X. In a text conversation dated August 15, 2016, Co-Conspirator 1 told Co-
Conspirator 2 that Co-Conspirator 3 sent Co-Conspirator 2 the wire instructions and that they
were getting paid so they could immediately execute the “loan.” In a text message sent from Co-
Conspirator 2 to Co-Conspirator 1, on or about August 15, 2016, while Co-Conspirator 2 was
located in the Southern District of Florida, Co-Conspirator 2 stated that the wire transfer was a
lot of money to send, so he may have to break up the wire transfer into “500” for each transfer.
Based on my training and experience and my involvement in this investigation, this comment
referred to the one-million-dollar transfer payment that Co-Conspirator 1 wanted to send, and

that it would have to be sent in two payments of $500,000 each in order to avoid scrutiny from

7 Discussed infra, BAUTISTA and a close relative purchased a residence in San Francisco,
California on August 31, 2016.
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s

the bank(s) involved in the transaction. Co-Conspirator 1 then instructed Co-Conspirator 2 by
text message, dated August 15, 2016, to send the wires urgently as the pressure to send the
payment was “horrible.” .

58.  In atext conversation the next day, on or about August 16, 2016, Co-Conspirator
2 told Co-Conspirator 1 that the one-million-dollar loan payment had to be divided into two loan
payments with “500” being “lent” by Shell Company X and “500” by Shell Company Y. In
summary, Co-Conspirator 2 explained that the wire transactions had to be separated so that they
fell in different weeks and explained this was because it was a lot of “salsa” to send to the “north.”
Based on my training and experience, the 'context in which the terms were used and my
knowledge of the case, I believe that the term “north” refers to the United States and “salsa,”
refers to money, and that the Co-Conspirators were discussing dividing the payment into two
smaller payments to help avoid drawing suspicion from authorities or banks in th-e United States.

59.  In an email exchange from on or about August 16, 2016, to on or about August
17, 2016, between Co-Conspirators 1, 2, and 3, Co-Conspirator 2 informed Co-Conspirators 1
and 3 that “in order to minimize the risk for the Lenders, the loans will come from 2 different
companies for 500,000 US$ each.” Co-Conspirator 3 asked, “Cant [sic] they both be done on
Wednesday?” Co-Conspirator 2 responded, “[U]Infortunately the amount is too big to transfer
the same day. Please see attached confirmation for the first loan of 500K. PS: Please send me
the loan agreements signed!” Co-Conspirator 3 replied, “I though [sic] we could have it signed
by a fictitious name, and in that case, somebody there could sign. Isn’t that the case anymore?”

B. August 22, 2016, Attempted Transfer of $500,000 for the Benefit of
BAUTISTA

60.  On or about August 22, 2016, the Co-Conspirators sent a second wire transfer of

approximately $500,000 for a fictitious loan, per documents provided to the bank to justify the
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wire transfer, from an account in Hong Kong in the name of Shell Company X, through a U.S.
correspondent bank in New York, to BAUTISTA’s Baumann bank account in Singapore. Again,
the wire transfer instructions listed “D.L.” at the bank as the point of contact for the transfer and
the justification for the transfer was listed as “BUSINESS LOANS.” A signature on the loan
contract on behalf of Baumann submitted to a bank in support of the wire transfer again appears
to be that of a known close relative of BAUTISTA. As with the other wire transfer, it passed
through an intermediary bank in New York, but this wire transfer never arrived at Baumann’s
bank account due to the same issue at the originating bank. As discussed in Paragraph 63, the
Co-Conspirators resent the $500,000 to Baumann on August 3i, 2016.

C. August 29, 2016, Transfer of $499,975 for the Benefit of BAUTISTA

61. As set forth above, the Co-Conspirators sent two $500,000 payments from Shell
Compeinies X and Y that passed through the United States financial system but never arrived at
BAUTISTA’s Baumann bank account in Singapore due to the issues referenced above. Text
messages from approximately in or around August 2016 through in or around September 2016,
between Co-Conspirator 2 and Vendor A-President corroborate this information. For instance,
in these messages, Co-Conspirator 2 and Vendor A-President discussed the problems that they
encountered with the wire transfers and that the bank(s) involved in the wire transactions returned
both payments. In the text messages described above, Vendor A-President confirmed that a bank
returned the funds and that he would resend the funds to Baumann’s bank account at the bank in
Singapore.

62.  After the above-described text message exchange, based on bank account

information obtained by law enforcement, on or about August 29, 2016, Vendor A-President sent

to BAUTISTA’s bank account in Singapore, in the name of Baumann, approximately $499,975,
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from Shell Company X, to the attention of “D.L.” and for “BUSINESS LOANS.” This wire
transfer passed through a U.S. correspondent bank in New York. In the text messages described
above, Co-Conspirator 2 confirmed that the beneficiary—whom, based on the context of the
conversation as well as my training, experience, and involvement in the case, was BAUTISTA—
received the wire transfer. Bank records also verified that this wire transfer arrived in
BAUTIS’f‘A’s bank account held in the name of Baumann in Singapore.

D. August 31, 2016, Transfer of $500,000 for the Benefit of BAUTISTA

63.  Based on bank documents obtained by law enforcement, on or about August 31,
2016, Vendor A-President resent BAUTISTA’s Baumann bank account in Singapore
approximately $500,000 from Shell Company Y to the attention of “D.L.,” with the justification
of “LOAN AGREEMENT 2016.” Again, this wire transfer passed through a U.S. correspondent
bank in New York. In a text message, Co-Conspirator 2 confirmed to Vendor A-President that
the beneficiary—whom, based on the context of the conversation as well as my training,
experience, and involvement in the case, I believe to be BAUTISTA—received the wire transfer.
Bank records also verified that this wire transfer arrived in BAUTISTA’s bank account held in
the name of Baumann in Singapore.

Bribe Payments Redirected to BAUTISTA by Philippine Companies

64.  Based on my review of emails, some written in Spanish, and bank records received
from BAUTISTA’s bank in Singapore, I learned that BAUTISTA’s bank account held in the name
of Baumann ultimately received approximately $1,000,000 (two wire transfers of approximately
$500,000 each) from Co-Conspirators 1, 2, 3, and Vendor President-A through Shell Companies
X and Y. Howeyver, after the funds arrived in the account, compliance officials at BAUTISTA’s

bank requested supporting documentation for the wire transfers from Shell Companies X and Y.
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Ultimately, the account holder, BAUTISTA, failed to convince bank officials that the wire
transfers were legitimate through supporting documentation and the bank' returned both wire
transactions to Vendor A-President’s bank accounts for Shell Companies 2 and 3, in October 2016.
For reasons discussed in the following paragraphs and based on my experience in foreign
corruption and money laundering matters, I have learned that the Co-Conspirators resent the funds
using Philippine companies to BAUTISTA.

65.  After banking officials at BAUTISTA’s bank directed the return of the $1,000,000
to Shell Companies X and Y in October 2016, Co-Conspirator 2 directed Vendor A-President to
wire these funds in another way to mask the origin and destination of the funds. From in or around
December 2016 through in or around February 2017, the Co-Conspirators redirected these funds,
including approximately $900,000, through-Philippine Metals Company to Philippine MSB
Company’s bank account.® On or about December 6, 2016, Co-Conspirator 2 emailed Vendor A-
President the following:

Remember the 2 500°s T/T returned?

We need to pay that 1MM to [Philippine Metals Company].

You did some transfers before to them, so you should have all the information; the

contract is still valid so I think it should not be a problem to pay them.

Please let me know what do you need in order to start sending the payments...

I suggest to send as follows:

® In another email sent in early March 2017, Vendor A-President, at the direction of Co-
Conspirators 2 and 3, wired the remaining $100,000 as a “donation” to an organization in the
Philippines. Based on training and experience, the totality of the evidence shows that this was not
a “donation”; rather it was another bribe to BAUTISTA given that in the email conversation, Co-
Conspirator 2 and Vendor A-President discussed resending the rejected $1,000,000 intended for
BAUTISTA’s Baumann, to Philippine Metals Company and a “donation” to an organization. They
discussed wiring $900,000 to Philippine Metals Company and $100,000 as a “donation.” The
payments to Philippine Metals Company and the “donation” totaled approximately $1,000,000.
Additionally, Co-Conspirator 2 sent Vendor A-President a letter from the Philippine organization
thanking Shell Company Y for the $100,000 donation a week before Vendor A-President had even

wired the funds.
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WED 07DEC 297,5008

FRI 09DEC 262,700$

TUE 12DEC 268,800$

THU 14DEC 171,000%

Please let me know...

65.  Based on my training and experience and my involvement in this investigation, I
believe the above communication was a reference to the Co-Conspirators resending the one mi{lion
dollars that was intended for BAUTISTA, through a different company. After sending the
schedule in the preceding paragraph, Vendor A-President sent Co-Conspirator 2 a revised wire
transfer schedule in an email, to which Co-Conspirator 2 replied, “do the first ASAP in order to
calm down the recipient people...” Vendor A-President said he would transfer as soon as he could,
but asked if the Philippines Metals Company could provide an invoice to Shell Company X.
Additionally, the timing of the contract and the irregularities set forth above in paragraph 53,
among other things, confirm that the entire contract between Shell Company X and Philippine
Metals Company—to include the modifications—was not a real contract. Further, in a prior text
conversation sent, in part, on or about Aug;xst 15, 2016, from the Southern District of Florida,
between Co-Conspirators 1 and 2, they referenced “metals” and “loan” in the same exchange.
Based on my training and experience and my involvement in this investigation, I know that the
word “metals” was part of the name of Philippine Metals Company and “loan” was a reference to
the justification documentation for the wire transfers to BAUTISTA’s bank in Singapore.® Lastly,

in an email account lawfully searched during this investigation, law enforcement discovered a

ledger of payments containing the first name of Co-Conspirator 3, who was the same individual

® HSI also located a second Excel spreadsheet in Vendor-Employee’s email from December 2016
that detailed the “Extra Fee” for purchase order #5134 and subsequent payments from the “Extra
Fee” to Baumann, Philippine Metal Company, and to the organization referenced in Footnote 7.
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who signed and executed Contracts 1, 2, and 3 with COMELEC on behalf of Company 4. This
ledger contained most of the redirected payments that I have determined were paid to BAUTISTA.

On or about August 23, 2016, Baumann had wired $960,000 to the United States to Purchase a
Residence

66. In reviewing emails and bank records obtained during the investigation, as noted
above, I have learned that the Co-Conspirators attempted to send $500,000 on August 16, 2016,
from Shell Company Y to BAUTISTA’s Baumann bank account in Singapore. BAUTISTA, on
or about August 18, 2016, emailed “D.L.” to inform her about the incoming wire to his account.
D.L. was BAUTISTA’s relationship manager at the Singapore bank and was identified as a point
of contact on the wire transfer instructions referenced above. BAUTISTA attached the same
documents about the wire transfer that included the name of D.L. and that the justification for the’
transfer was “LOAN AGREEMENT 2016,” the same description on wire instructions found on
Co-Conspirator 2’s laptop.

67. Based on the documents and communications reviewed by law enforcement,
BAUTISTA knew at least as early as August 8, 2016, that he would receive funds from the Co-
Conspirators. On or about August 8, 2016, BAUTISTA emailed “1.S.,” who was his assistant, a
Microsoft Word document that had the file name “LOAN AGREEMENT PERSONAL.” The
email had been forwarded to BAUTISTA and the subject line read “Fw: Draft contract,” which
indicates that someone had forwarded BAUTISTA this email. However, in the email he forwarded
to 1.S., BAUTISTA deleted the original sender from the email to 1.S. The Microsoft Word
document in the email was a draft loan contract between Baumann and Shell Company X.
According to the metadata for this Word document, Co-Conspirator 1 created this draft loan
contract on or about August 3,2016. Law enforcement found this same draft loan contract on Co-

Conspirator 2’s laptop.
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68.  On or about August 23, 2016, the day after the Co-Conspirators attempted to wire
the second $500,000 amount (which later did not go through), $960,000 was wired out of the
Baumann account (BAUTISTA’s account) to a bank account in New York held in the name of a
BAUTISTA family member (Family Member 1).1° According to bank records, the payment
details for this wire transfer described it as a “Gift.” On or about August 29, 2016, this exact
amount—J3960,000—was wired out by Family Member 1 of this New York-based bank account
to an escrow account for a partial payment for a residence in San Francisco, California that cost
$1,279,200. Family Member 1 purchased the residence on August 31, 2016, and was listed as the
only purchaser of the residence.

69.  Email communications from July 2016 between BAUTISTA and fa}nily members
stressed the importance of wiring the funds from the bank account in Singapore directly to Family
Member 1, not to the company in charge of the closing for the residence, and to label the wire as
a “gift.” In another email, Fa;mily Member 1 thanked BAUTISTA for the “most generous gift
you’ve given me this year for my birthday — the opportunity to partner with you on this very large
investment.” In a later email that copied BAUTISTA, a family member recommended a real estate
agent to use if they ever decided to sell the residence. Based on my training and experience and
involvement in this investigation, I believe that the $960,000 yvire transfer for the residence was

not a gift, but a joint real estate investment between BAUTISTA and Family Member 1.

10 According to bank records for Baumann, the account had a negative balance after the $960,000
was sent to Family Member 1. The evidence suggests that this occurred because based on the
conversations described above, BAUTISTA thought that the first two $500,000 wires sent on
August 16, 2016, and August 22, 2016, would be credited to his account. I know this because
BAUTISTA forwarded the draft loan agreement to I.S., his assistant, on or about August 8, 2016,
and the first wire confirmation to D.L., his relationship manager at the bank on or about August
18, 2016. After the Co-Conspirators and Vendor A-President resent the two transfers for
approximately $500,000 each in late August 2016, the Baumann bank account flipped to a positive

balance.
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CONCLUSION

70.  Based on the foregoing, your Affiant submits there is probable cause to issue a
ctiminal complaint and arrest warrant charging Juan Andres “Andy” Donato Bautista with '
conspiring to launder monetary instruments and conspiring to engage in monetary transactions in
property derived from specified unlawful activity, in violation of 18 U.S.C. §§ 1956(a)(2)(A),
1956(a)(2)(B)(i), and 1957(a); all in violation of 18 U.S.C. § 1956(h); and -laundering and
attempted Jaundering of monetary instruments, in violation of 18 US.C. §§ 1956(a)(2)(A) and
1956(a)(2)B)().
FURTHER YOUR AFFIANT SAYETI-f NAUGHT.

Special Agent

Homeland Investigations

Attested to by the applicant in accordance with the requirements of Fed.R.Crim.P. 4.1
by Face Time this__ 19 day of September 2023.

fuk:

HONORABLE LAUREN F. LOUIS
UNITED STATES MAGISTRATE JUDGE
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BAUMANN ENTERPRISES LTD
(Juan Andres Bautista)
$500.000
(December 16 - Febnary '17) 08/23/16 $960,000
FAMILY MEMBER 1
U.S. Bank
PHILIPPINE MSB COMPANY

0872916 $1.279,200

San Francisco, California Residence
Purchased on 08/31/16
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Republic of t e'Phllipplnes
Conunisgion ow Eletions
Ofice of the Cletk of the Conmigsion
"8t Floor, Palacio del Gobernador
Intraniiros; Manila

EN BANC

IN THE MATTER OF THE PETITION TO
REVIEW THE QUALIFICATIONS OF
SMARTMATIC I’HILIPPINBS INC. AS A
PROSPECTIVE BIDDER IN VIEW OF ITS
FAILURE IN THE 2022 ELECTIONS TO
COMPLY WITH CERTAIN MINIMUM
SYSTEM CAPABILITIES THAT
RESULTED IN SERIOUS AND GRAVE
IRREGULARITIES IN THE
TRANSMISSION AND RECEIPT OF
ELECTIQN RETURNS AND; IF
WAR ED, TO DISQUALIFY
SMARTMATIC FROM PARTICIPATING
IN THE BIDDING FOR THE 2035
AUTOMATED ELECTION SYSTEM,

E.M., No. 23-003

ELISEO MI]ARES RIO, JR., AUGUSTO
CADELINA LAGMAN, FRANKLIN
FAYLOGA YSAAC, and LEONARDO

OLIVERA ODONO,
Petitioners.
NOTICE

1. ATTY. JOSE M. JOSE

Counsel for the Petitioners

60 Rivera Street, Barangay Progreso

San]uan Cxty, Mam]a

05¢64@; X

2, ATTY.CHRISTIAN ROBERT S, LIM
ATTY. MARIA DENISE CLAIRE C. MARCELO
Counsels for the Respondert —Smartmatic TIM Corporation
Leynes Garcia Trillana Lim Lozada Golez Onrubia

15t:and 16% Floors; Petron Mega Plaza
358 Sen. Gil Puyat Avenue

1200 Makatn Cnty, Metro Manila

lg nla

crhm@lvgtonlaw com
cemarcelo@lgton.com
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‘Natice of Resolution
In the.Malter of the Petition fo. Review
the Qualifications of Smarbinatic
Philippines, Ine; as a  Prospeclive
Bidder in view of its failure in the'2022
Elections o comply with certain
minfingm Syslem Capabilitics that
resulted i sorids  and  prave
:rm,ulnritles in the Wansmission and
receipt of Election Retvbis. and, if
warcanted; (o disquallfy Smartmatic
from parhcxpaling in the Bidding for
the 2025 Automaied Election System, |

Elisco.  Mijares  Rio, Jr, Augusto
Cadulifin Lagman, Franklin Paylogn
Ysiiae, And Leonordo Olvera Odofo,
Pa‘mimms
B, Cage Nn 23003
EN BANC
3. ATTY. GEORGE'S.D. AQUINO
ATTY. LEO FREDERICK Z. CRUZ
ATTY. MIGUEL RICO E. DE GUZMAN
ATTT, GINO ISMAEL S. GERODIAS
ATTY. GE-AN KATHLEENA SALUD
Collaborating Couirsels for the Respondent - Smartmatic TIM Corp.
Angara Abello Concepcion Regala & Cruz
22qd Floor, ACCRALAW Tower
2nd Avente corner 30th Street, Cresent Park West
Bonifacio Global City, 1635 Taguig City
accra@accralaw.com gksalud@aceralaw.com

4. The LAW DEPARTMENT
This Commiission
law@comelec; gov.ph

5. The EDUCATION & INFORMATION DEPARTMENT
This; Comnussnon
cid@comelec.gov.ph

GREETINGS:

Attached is a copy of the RESOLUTION of the Commiission
(EN BANC) with SEPARATE OPINION of Commissioner
Aimee P. Ferolino promulgated of ;Zg% November 2023 in the
‘above-entitled case. ‘

Given this ﬂn) day of November 2023, City of Manila,
Philippines.

(MISSION:

ATTY. GENES]
Clerk of ¥

e Canmmsmug‘"
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Republic of the Philippines
COMMISSION ON ELECTIONS
Manila

EN BANC

IN THE MATTER OF THE

PETITION TQO REVIEW THE

QUALIFICATIONS OF

SMARTMATIC PHILIPPINES, EM CASE NO. 23-003
INC. AS A PROSPECTIVE

BIDDER IN VIEW OF ITS

FAILURE IN THE 2022

ELECTIONS TO COMPLY

WITH CERTAIN MINIMUM

SYSTEM CAPABILITIES THAT

RESULTED IN SERIOUS AND

GRAVE IRREGULARITIES IN  Promulgated: _=
THE TRANSMISSION AND -
RECEIPT OF  ELECTION
RETURNS AND, IF
WARRANTED, TO
DISQUALIFY SMARTMATIC
FROM PARTICIPATING IN
THE BIDDING FOR THE 2025
AUTOMATED ELECTION
SYSTEM,

NV 2 8 202362

ELISEO MIJARES RIO, JR,
AUGUSTO CADELINA.
LAGMAN, FRANKLIN
FAYLOGA YSAAC, AND
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Ex Banc Resolution
LEONARDO OLIVERA
ODONO
Petitioriers,
RESOLUTION

‘Before the Commission (En Banc) is a Petition to Revicw tire Qualifications
of Smartmatic thhppmes Inc, as a Prospective Bidder int view of its Failure in the
2022 Elections to Comply with Certain Minimum System Capabilities that Resulted
in Serious and Grave Irregulnrities in the Transinission and Receipt of Election
Returns and, if Warranted, to Disqualify Smartnmtic from Parhc:patmg in the
Bidding for the 2025 Automated Election Systemt (“Petition”) filed by Eliseo
Mijares Rio, Jr., Augusto Cadelifia Lagman, Franklin Fayloga Ysaa¢, and
Leonardo Olivéera Odono (“Petitioners”);

FACTS

On 15 June 2023, Petitioners filed the instant Pelition, contending that
they have identified serious irregularities in the automated eleéction systein
employed by Respondent Smartmatic Philippines Inc. (“Smartmatic”)
during the 09 May 2022 National and Local Elections. The alleged
irregularities pertain to discrepancies belweén the transmission logs and
reception logs of election returns (ER) from the precinct level to the
Transpafency Server,

The Petitioners are likewise alleging that during the period from 7:00
pm to at least 2:00 pm on 09 May 2022, the Transparency Sérver was
reportedly receiving and tallying more votes than what the Voting Counting
Machines (VCMs) were transmitting.

On 29 June 2023, the Petitioners submitted a Supplemental Petition?
claiming that election results were transmitted from the VCMs to the
Transparency Server usirig private Internet Protacol (IP) adelresses inistead

! Records, EM No. 23-003.
2[4,
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of public IP addresses, introducing-anothier layer of coniceth tégarding the
électoral process.

The Petitioners argue that these unéxplained diséreparicies violate the
legally mandated minifum system capabilities, thereby casting serious
doubts on the integrity of the entire election. process, If left unexplained,
these. issues are deemed sufficient to disqualify Smartmatic from
participating in the procurement for the 2025 Automated Election System
(AES).

As grounds to support their Petition for the disqualification of
Smartmatic, the Petitioners invoked Paragraph 8.9 of Item 8, Appendix 32 of
2016 Updated 2016: Revised hnplementmg Rules and Regulations of
Republic Act No, 9184 (2016 R-IRR) or the Guidelines on the Use of
Framework Agreemenit by All Procuring Entities; which réads:

“8.9 Noththstandmg the eligibility of a bidder, the BAC reserves the

right o review the quali _ﬁmttons of the supplier-or service providér. If
there his beei any chiange in the capability of the supplier or servtce
provider to underitake its obligations undér the framework ag
so that if it fazls the elzgzbzlzty crileria set thereon; tie pracumlg eumy
shall couisider the snid supplierorservice provider as ineligible and shall
disgualify itfrom obtaining any azard or contvact.”

Peﬁﬁoners further invoked S'ettion 6 -o'f Republi‘;_c Act No. 8436 as

SEC.6. Mininuiin System Capabilities. — The. autoniated election system
nust at lenst have the following functional capabilities:

a.  Adequate: securuy agninst unaithorized access;

b. Accuracy it vecording aud reading of votes as well as in the

tabulation, consolidationfcanvassing, electronic traitsmission, dird

starage of resulls;

Ervor recovery in case of nau-mfnstmp]m Juilwre of device;

Syitein intégrity which eiswres 5 physical stability and functioning

of the voté: recording and cointing process;

e. Provision for voler verified paper avdit triil;

£ System audltabdtty which provides supporting documentation for
verifyjing the-correctyess of reporied election Tesults;

& Anelection uw:mgemem systent for prepuring ballots and programs
Jor use-in the casting and counting of voles and to consolidrte,
veport aitd displiij.élection vesult in the shortest time possiblé;

ir. Accessitility to illiterates and disable volers;

i Vote tebidating program for eléction, referendum ov plebiscite:

j. Accrate ballot counters;

% Data retention provision;
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{. Provide for the snﬁkeepmg, Sloring inil arcliiving of physical or
paper resoiirce used in the election process;
m, Ulilize or generate official ballots ns hevein defined;
n. Provide the volér a systeni of verification to find out whether or not
the macliivie hns registered his chvice; and
o. Configitre access control for sensitive system data and function.

In the procurément of Whis systew; the Commission shall dévelop and adopt
an eorluation sysient to ascertain that the above minimum system capabilities
are met, This evinluntion systenr shiall be developed with the assistance of an
advisory couneil. (Section 7, RA 9369 amending. RA 8436).

©On 12 September 2023, the Petitioners submitted a Second Supplemental
Petition® alleging that based on newly-discovered information, a Presidential
candidate met with representatives of Smartmatic, Petitioners claim that this
is a violation of Article 5.13 of the Contract with the Commission for the
Procurément of Secure Electroni¢ Transmission Services (SETS), which
states:
5.13; The PROVIDER, including but lanited 1o ils einployees,
Fepresentatives and agents shull not make aty direct or indirect
contact will  any palttu:al party, eandidate, partisai
organization, or group at any given lime- with. respect to. the
SETS project for the duration of tlis contract, except us

proviided B law to present téchiical demonstration or as wiay
be authorized ty the COMELEC.

In support thereof; Petitioner submitted the Affidavit! of Atty. Glenn
A. Chong who alleged that representatives of Respondent met with
representatives of a presidential candidate in April 2022, in violation of the
above contractual provision ’

On 10 August 2023, the Comimission (En Banc) issued an Ofders
directing the Law Department to review and submit a récommendation on
the Petition and Supplemental Petition within ten (10) days from receipt.

The Law Department filed a Motion for Extension of Time to Submnit a
Reconmendation, which the Commission (En Banc) in turn granted on 23
August 2023, giving the Law Departmient until 31 August 2023 to comply:

ML
d,
3 1d,
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On 31 August 2023, the Law Departiment submitted its Complianice,s
argumg that there is no legal basis to proliibit Smartmatic from participating
in the Commission’s Procurement Processes.

The Law Department argues that since Smartmatic was given its
corresponding contracts throtigh Public or Competitive Bidding and Repeat
Order, none of the projects were subject of a Framiework Agteement. As
such, the Petitioner’s invocation of Appendix 32 is misplaced.

The Law Department also notes that the right to review a bidder's
qualifications staled in Section 23.6 of the 2016 R-IRR is similar to Item 8.9 of
Appendix 32 cited by the Petitioners, which provides;

23.6 Notwithstanding the cl;g:fuhly of u bidder; the Procuring Entity
concerned reserves the right to review the qualifications of the biddey at
miy stage of the procurement. process if the Prociiving Entity lis
reasonable grounds to believe thal a niisrepresenlation has been made by
the snid bidder, or thal tere has been o dmnge in the bidder's capability
to undertake the project fronr the time it submilted its cligibility
reguivements, Should such review uncover mijy misrepn’se'nlahan e
in the elxgilnm y regisirements, statemeitts or docurients; or any changes
in the sitiintion of the bidder which will affect the eapability of the bidder
tounderinke the.project so that it  fails e éligibility criterin, tie Procuring
Entity shall consider the said bidder as ineligible and shall disqualify it

frois oblaining an award or contract, in accordance with Rules XXI,
XX, and XXIIF of this IRR.

This right to review allows the Procuring Entity to reassess a bidder's
qualifications at any stage of the procurement process if there is a belief of
misrepresentation or a change in the bidder's capability, However, the right
to review under Section 23.6 becomes operative when a particular project
has _alre_ady begun the procurement process, particularly when bidders have
already submitted the required documents to prove eligibility.

The Law Department concluded that although the Terms of Reference
for the 2025 National and Local Elections (NLE) Automation Project has been
published, thé procuremerit process has not started, making it premature to
determine if the project will involve a Framework Agreement. Hence, there
is simply no basis to review Smartmalic’s or any other bidder’s eligibility.

‘Since the procurément process is yet to be commenced, thereis no avenue to

review the eligibility of Smartmatic either under Item 8.9 of Appendix 32 or
Section 23.6 of the 2016 R-IRR.,

5] ‘i'
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In addition, the prohibition to participate in the procurement process
of a government which may be through suspension or blacklisting niust be

imposed ih accordance with the Uniforin Guidelines

on Blacklis’ﬁ’ng

integrated as Appendix 17 of the 2016 R-IRR as an administralive penalty for

the following violations:

a) Submisgion of eligibility requivements comiaiing  false

information or falsified documents.

b) Submission of Bids that contain Jalse information or falsified
docunients, or the'concenlment of such information iit the Bids
in order. to mﬂueuce the outcome of eligibility screening, or

ariy other stage of the competitive bidding:

¢) Allowing the use of one's name, or using the name of another for

purposes of competi tive buidmg

) Withdrawinl of a bid, or refusal 1o accept an awari, or enter inlo
contract with-the Government without )ushﬁab!v caase, after
he had been nd]udged as having submitted e Lowest
Calculated Respionsive Bid or Highest Rated Responsive Bid.

¢) Refusal or failure to post the required performance securily within

~ the prescribed tie.

J3 Termination of the contract-due to the default of the bidder.

g) Refusnl lo clarify or walidate in writing jls bid during post-
qualrﬁcahou witliin a period of seven (7) calendar days from

receipt-of the request for clarification.

I) Any documented attempt by u bidder to unduly influence the

ontcome of thig bidding iv his favor.

i) All other acts that tend to defeat the purpose of the competitive
bidding, such as habitually withdrawing from bidding,
submitting late Bids or patenitly, insufficient bid, for at least
three (3) times witlin a yeir, except for valid reasons.

For violations committed ‘during the contract implementation stage,
the penalty of blacklisting may be imposed only after the termination of the
contract. Where terminéﬁon of the cont:ract' is no longer possible, the
procedure for blacklisting must be initiated within seven (7) days after the

lapse of the project duration.

Upon inquiry to and as confirmed by the PMD, no suspension and
blacklisting proceedings are pending or initiated against Smartmatic in
relation to the projects it provided for the 2022 NLE. Therefore; there is no
legal basis to prohibit Smartmatic from participating in the procurement

process of the Commission.

AN
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With regard to other issues raised by the Petitiohers, the Law
Department contends that the Petitioners failed to substantiate the serious
and material irregularities. Petitioners merely allege the existence of serious
and material irregularities, and readily conclude that these violaté the
minimum system capabilities required under Section 6 of RA No, 8436, as
amended by Republic Act No. 9369.

On 05 October 2023, the Commission (En Banc) issued an Order” setting
the instant case for hearing on 17 October 2023. It also required Smartmatic
to Comment on the Petition and two (2) Supplemental Petitions within five
(5) days from recéipt.

On 12 October 2023, Smartmatic filed its Ex Abundanti Ad Caittelan
Comment® Smartmatic stressed its consistent compliance with the
Commission's guidelines since 2010, contributing to credible elections,
Smartmatic asserts that the almost perfect match rate (99.84%) between
physical and electronic Election Results in the 2022 Philippine NLE
demonstrates the- effectivéness of its system under the SETS Contract.
Smartmatic also highlighted in its comment that the canvassing was
unchallenged by miajor presidential candidates, Atty. Maria Leonor "Leni”
Gerona Robredo and Francisco Moreno Domagoso.

Addressing the issue of early transmission of results; Smartmatic
explains that the process. for transmitting election results does not take as
long as Petitioners claim. Théy elaborate thit after the Electoral Boards closé
the election and complete necessary procedures, the VCMs can quickly print

the first eight election resulis and transmit them. This process, contrary to
the Petitioners' claims, need not take 19 minutes, debunking the

improbability of transmitting twenty million votes within the first hour.

‘Smartmatic further clarifiés that each ER is only about five kilobytes (KB) of

data, and the total data transmitted by approximately 39,000 VCMs is only
around nineteen megabytes (MB), a volume easily manageable in modern
data transmission standards.

Regarding the vote counting speed, Smartmatic refutes the notion of
improbability in this aspect. They state that the ‘Accumulated VCM
Transmissions’ and the ‘Reception Logs’ come from the same “Transmission
Routér Logs’, which accounts for all data transmission through their

734,
8 1d.

’
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infrastructure. They argue that if the giaphs for both the ‘Accumulated VCM
Transmissions’ were plotted accurately, there would be no discrepancy

between the data received at the Natienal Board of Canvassers and the
Transparency Servers. They also point out that the Petitioners' graphs
misrepresent: the data, like showing accumulated transmissions for the first

two hours.compared to hourly data, which leads to skewied conclusions.

In addressing the allegation about the use of private IP addresses in
the first Suppleniental Petition, Smartiiatic firmly refutes any suggestion of
wrongdoing or fraud related to this matter, They stress that the use of private
IP addresses does not translate to the utilization: of any prohibited or
unauthorized Local Area Network (LAN). Simartmatic clarifies that there is
no evidence provided by the Petitioners; nor any laws stated, that would
prohibit the use of private 1P addresses for the transmission of ERs. They
point out that there is no mandate undér the Election Automation Law (RA
No. 8436 as amended by RA No. 9369) requiring public IP addresses for the
transmission of ERs:

Sinattmatic furthier explains the techniological contextof their system's
use of IP addresses: They note an upgradeé in technology fiom 3G to 4G USB
modems due to the discontinuation of 3G networks. This upgrade
necessitatéd the use of both 3G and 4G imodems in the 2022 NLE, with 4G
modems undergoing, rigorous review and certification. The use of 4G
modems, unlike 3G modemis, does not involve dia ling to coimect to a Service
Provider Network. Instead, they function niore like WIFI routers with a
Wide Area Network (WAN) interface and a LAN interface, the latter being
through a USB in this specific case,

The private IP addresses used were a result of the manufacturer's
design, assigning all 4G USB modems a LAN IP Address of 192.168.0.1.
‘When these modems are attached to a VEM, they assign the VCM a LAN 1P
address of 192.168.0.2, allowing the VCM and modem to communicate in a
LAN environment. Additionally, the Subscribet Identity Module (SIM) card
in the modem conmects to the WAN of telecommunication companies; which
then assigns a WAN IP Address for transmission in the Private Network
created for élection transmission purposes.

In their response to the allegations-about an alleged improper meeting
mentioned in the second Supplemental Petition, Smartmatic categorically




{
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denies the claim. They describe this allegation as "completely false and
untrue," emphasizing that it is based on an unvetified and irfesponsible
staternent by a person who is a sttanger to the electoral process. Smartmatic
contends that such an allegation is grourided in speculation rather than
evidence, asserting that there was no illicit meeting that compromised the
integrity of the election process.

They further elaborate that the petitions filed against them are
improper, lacking legitimate issues worthy of consideration, Smartmatic
argues that the Petitioners, through their fﬂmgs, are attempting to resurrect
disproven and moot issues.

On 13 October 2023, Petitioners filed their summary of exhibits.?
ISSUE

The issue that must be resolved is whether or not the Comimission as
head of the Procuring Entity can review the qualifications of Smartmatic and
potentially disqualify it from parlicipating in the procurement process for
the 2025 AES,

RULING

At this stage of the procurement process for the 2025 AES, the
Commission, as head of the procuring entily, .cannet review the
qualifications of Smastmiatic. The procedural infirmity of the instant Petition

must be pointed out.

The governing lJaw on procurement-relatéd subject matter is R.A, No.

9184 and its corresponding 2016 Revised Implementing Rules and

Regulations (2016 R-IRR). On the issue of qualification of bidders, Section
23:6 of the 2016 R-IRR explicitly grants the relevant procuring entity the
authority to assess the qualifications of a bidder at any jqnc—ture.during the
procurement process, provided there ‘are reasonable. grounds to suspect
misrepresentation by the bidder or a change in the bidder's eapacity to
undertake the project since the submission of eligibility requirements.

o,
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This provision undeérscores the Procuring Entity's right to examinea
bidder's qualifications at any phase of the procrement précess, irrespective
of the bidder's initial eligibility. Notably, the right conferred by Section 23.6
becomes effectivé when a specific project has already initiated the
procurement progcess, especially when bidders- have already submiitted the
fecessaty documents to establish their eligibility.

Verily, at the time of filing or on 15 June 2023, neither the Commission
nor the Special Bids and Awards Committee for 2025 AES (SBAC) for the
2025 AES possessed jurisdiction as the procurement process had not yet
commenced. |

However, on 13 November 2023, the SBAC conducted a pre-bid
conference, maiking the initial phase of the bidding process which gave
SBAC the power to review the eligibility of all bidders. The pre-bid
conference serves as Fhe initial forum for discussions between the Procuring
Entity's réprésentatives and eligible bidders, covering various aspects of the
ongpiqg ptocummentﬂ“ . |

~ Four (4) éntities, including Smartmatic; manifested their interest to join
the compétitive bidding.

Since the holding of a pre-bid conference for the 2025 AES, the SBAC
assumed jurisdiction over matters relative to the procurement of the 2025
AES, including those that pertained to the qualification of all prospective
bidders. It must be noted, however, that the SBAC does not have the

authority to readily decide on the qualification or disqualification of the

prospective bidders pursuant to the procedure laid down in the 2016 R-IRR

of R.A. No. 9184.

- In NPM No. 104-2017,"1 the Government Procurement Policy Board
(GPPB) clarified that a bidder may only be disqualified during Eligibility

Sereening, Bid Evaluation and Post Qualification. The relevant provisioris

" Section 22, 2016 Reyised Implementing Rules anc Rt'gulaﬂons or Republlc Act No, 9184,
n29 December 2017 accessible at hittys: ww.epph.sov.ph; scontent /u .ﬂuads/zoz 106/ NPM-No-
1042017 pf last: accessed on 23 Novermnber 2023,
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under the Revised IRR of the GPPB Rules are Sections 23,12 30,12 321 and 34,15
respectively. Expounding the process of disqualification, the GPPB stated:

“During Eligibility screening, we explained that the submission of the
eligibility documents enumerated in Section 231 of the 2016 IRR is a
mandatory requirement that must be complied with by the prospective
bidders, such that failure to submit any of the documents or the
submission of an otherwisé incomplete or patently insufficient dacument,
will dlsquahfv the bidder based on the discretionary “pass/ fail” eriterion
under Section 30,1 of the IRR,

On the other hand, disqualification during the preliminary exaniination of
bids provided under Section 30.1 of the 2016 IRR of RA 984 may lic when
the BAC checks the submitted documerits of each bidder against the
checklist of required documents to ascertain if they are:all present, using
a non-discretionary “pass/fail” criterion.... Section 30.2 of the 2016 IRR,
vests tpon the authority to determine each bidder’s compliance with the
requiréd docunients for purposes of cligibility.

Section 32.2:4 of the Revised IRR, likcwise pravides that the total bid prices
as evaluated and corrected for computatmnal error shall be ranked in
amending order, and those that exceeded the ABC shall be disqualified.

Disqualification during the Post-Qualification stage is covered by Section
34 of RA 9184-and its 2016 IRR. The objective of the post-quahﬁcahon isto
determiné whether the bidder complies with'and is responsive to all the
requirements and conditions specified in the bidding documents. During
the post qualification; the BAC verifies, validates and ascertains all
statements-made and documents submitted by the bidder with the lowest
calculated bid (LCB) or hlf,he:at rated bid (HIRB, as the ¢aseé may-be, using
non-discretionary pass/fail criteria.

These criteria shall consider the legal, technical, and financial
fequiremeiit... Hence, the verification under the post-quallf:catum stage
is niot limited to-examination of documents submitted by the bidder; but
also includes inspection of the subject equlpment vis-&-vis the technical
specifications specified in the bidding documents.”

A careful review of these provisions will show that at this stage of the
procutrement process, the SBAC for AES 2025 is constrained to refrain from

1z "-mc'tion 23 Eﬂgﬂilltty Réquirements tot the l’rmutement of Goods and Infrastructure Projects, Full
‘wp-content/ 5/2023/07/ Lipiated-2016-

fu AN " 58 ”'0"_,1_51(, Iast acéessed on 23 November 2093,
" “x!clmn 30 e]immary E;.aminﬂtinn of Bids. Full provision s accessible  at
' L rov. phi/v {Updated-2016:Revisid- IRR-uf-RA:No.-9184-

1 Susction 32..Bid Evaluaﬂon for the Procurenent of Goods and Infrastructure Projects: Pull provision is.
accessiblie al hitp L. A ww ib. pov.ph/ W mm'g tj _‘Loadsfznz”rl(ﬂ/llmluu al 20 - Rowdsind- 1R Reof-
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passing upon the matter of qualifications of any potential bidder, including
Smartmatic. According to-the 2025 AES' tifneline of procurément activities,
the opening of bids is scheduled to be conducted on 12 December 2023.

Moreover, the blacklisting of Smartmatic cannot be insisted on
regardless if the action is during the procurement Stage or contract-
implementation stage because of Petitioners’ non-compliance with the
procedural rules for blacklisting laid down under the 2016 R-IRR .

Under Section 5:0 of Appendix 17 of the Revised IRR, the procedure
for blacklisting during the implementation stage is as follows:

Any bidder/ prospective bidder or cluly-authorized vbserver' may initiate
the blacklisting proceedings by filing a written complaint with the Bids and
Awards.Committee ("BAC") The BAC may also motu proprio (by itself)
commence the proceedings upon prima facie (Self-sufficient) détermination
that the contractor as a bidder or prospective bidder has committed any of
the grounds for blacklisting during the procureiticnt stage.

At the aption of the procuring entities, a redsonable fée may be fequired for
initiating the blacklisting proceedings;

On the other hand, under Section 6.2 of Appendix 17 of the Revised
IRR, the procedure for blacklisting during the contract-implementition stage
iscommenced by a written notice of the Head of the Procuring Entity to the
contractor, upon recommendation by the Implementing Unit.

Upon inquity to and as confirmed by the PMD, no suspension and
blacklisting proceedings are pending or initialed against Smartmatic in
relation to the projects it provided for the 2022 NLE for purposes of pursuing
the action during the contract-implementation stage; and for the bidding for
the 2025 AES as regards the blacklisting of Smartthatic during the
procurement process.

The Commission, in the exercise of
its plenary powers, may disqualify
a  poténtial  bidder  from
participating in its procurement
processes
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Separately, however, to the power granted to the Commission (EN
Banc) as the Procuring Entity under relevant procuremerit laws, Sec. 2 (1) of
Article IX of the 1987 Constitution grants upon the Commission the broad
power to. "enforce and administer all laws and regulationis rélative to the
conduct of an election, plebiscite, initiative, referendum and recall."

In a plethora of cases;!¢ the Supreme Court has repeatedly held that
there can hardly be any doubt thai the text and intent of this constitutional
provision is to give the Commission all the riecessary and incidental powers
for it to achieve the holding of free; orderly, honest, peaceful and credible
élections,

Verily, the Commission was deliberately constituted as a separate and
independent body from other branches of government in order to ensure the
integrity of our electoral processes. It accupies a distinct place in governmerit
as the constitutional body charged with the administration of our election
laws. For this reason;, the Constitution and our laws granted it powers and
independence in the exercise of its powers and the discharge of its
responsibilities.

The task of ensuring electoral integrity necessarily includes
maintaining the public’s confidence in the elections. To discharge this duty
completely and effectively, the Commission should also assure the public
that this obligation extends to its partners.

As early as October 2022, the Commission (En Banc), through the
Department of Justice, received requests for official documents relative to-an
ongoing investigation from the United States government against former
COMELEC Chairman Juan Andres D. Bautista (Bautis’té) and other
individuals and entities for violation of U.S. criminal laws.

Pursuant to the treaty between the Government of the Philippines and
the Government of the United States on Mutual Legal Assistance in Criminal
Matters (PH-US MLAT), an investigation was conducted for the alleged
violation of U.S. criminal laws, including the Foreign Corrupt Practices Act,
conspiracy, wire fraud, and money laundering. The U.S. prosecutor sought

16 Bedol 1 Cmtmmsrou oil Eh'dwm G.R. No: 179830, O3 December 2009 citing Loong v Conimission o Elections,
G:R."Ne. 133676, 14 April 19909,




Case 1124-cr-20343-kMW:+Becument 7 Entered on FLSD Docket 12/11/2023-Page-64:0f &=

]
L

E.M. No. 23003 Page 14 of 17
£n Banc Resolution

assistance in obtaining official records from the Comniission as part of the

efforts to establish a case.

The evidence requested is deemed trucial for tracking thé flow of
suspected bribe payments and identifying other individuals involved in the
alleged schemé, It is notéworthy that Bautista, who served as the Chairman
of the Commission, was formally charged in September 2023, in connection
with allegations of receiving bribes in exchange for awarding a contract for
election machines to Smartmatic Corp. Bautista and others are alleged to
have laundered the bribe money through multiple entities. It was revealed
that Bautista established a foreign shell company, which was used to receive
bribe payments from Smartmatic. The charges against Smartmatic and
former Chairman Bautista are of public knowledge and tend to cause
speculation and distrust in integrity of the electoral process.

Given the gravity of allegations related to bribery and compromised
procurement processes, as iridependently: determined by foreign tiodies, the
Commission recognizes the imminent threat to the strength and integrity of
our democratic processes. In light of these findings, the Commission
acknowledges the imminent peril to the integiity and robusinéss of our
democratic institutions. These allegations; not only undermine and cast a
shadow over the proturement protocols but also threaten to erode the
public's confidence in the electoral system. Consequently, pursuant to
administrative powers which cover all aspects of election, the Commission
is compelled to take décisive action to disallow Smartmatic from
participating in the procurement process forthwith.

Moreover, the Commission finds it imperative to refér the matter to
the SBAC for possible permanent disqualification and blacklisting of
Smartmatic from all government procuréémnt progeedings, not just in
relation to elections. This critical step reflects the Commiission's »thaveﬁng
dedication to maintairiing the sanctity of our elections and ensuring that
each comparnient of the electoral process, éspecially its partnerships, upholds
the highest standards of transparency and integrity.

The Commission (En Banc), in pursiing the instant course of action,
recognizes its duty to uphold the integrity of elections, It cannot overlook
the serious, unresolved allegations against Smartmatic related to previous
elections. Although these allégations; stemming from incidents potentially




Ca§e“i':'2‘2“l’-cr-20343‘iK|\/IVV73“"éument 7 Entered oh FLSD Docket 12/1172023 * Pag& 6576f 75"
. Ed

BM, No, 23-003 Page150f17
En Banc Resolufion

spanning at least thiee election cycles, have not been conclusively proven,
their gravity and potential to damage public trust warrant the Commission
(En Banc's) proactive measures to safeguard the integrity of elections and
democratic institutions.

To be clear, the Commission (En Banc) categorically states that no
irregularities attended the conduct of the 2022 NLE. Thé allegations ‘of
Petitioners pertaining to the alleged consistency in the ratio of transmitted
results, the use of single IP dddress, and alleged discrepancies in the
transmission and election retiirns have been sufficiently addréssed by the
Commission at length,

In fact, apart from the successful conduct of the Random Manual Audit
attended by independent observers and accredited political parties showing
the consistericy in the results, arid the observations by accredited citizens’
arms. 7 Petitioners themselves admitfed that the parallel count conducted by
the Parish Pastoral Council for Responsible Voting (PPCRV) matched the
transmitted tesults. Nevertheless, the Commission is cognizant that issues
casting doubt on the veracity of the 2022 NLE results undermine our
democracy by eroding public trust and confidence in our electoral protesses.
The Commission will do everything necessary and within its power to
demonstrate its commitment to electoral integrity and full transparency:;

Regarding the prayer of Petitioners for the Commission to post in its
official website the List of Vote Couiting Machines (VEM) Transmission for
the 2022 NLE corroborated by:the telecommunica tion companies! Call Detail
Record (telco's CDR), it bears noting that the request has been mooted as the
Commission has already uploaded the telecommunication provider logs in
its official website-as of 6 September 2023; Therefore, the same has been
made available to Petitioneis and the public.

Still pursuant to its constitutional mandate to decide all matters
affecting elections, and in line with its commitment to transparency, the
Commission (En Banc) during the 17 October 2023 hearing® stated that it

# Sre “NAMFREL Finol Report, 2022 National and Local Elections,” pubishec by the National Citizens
Movement for Free, Elections (NAMI'REL) pul:llshed on 19 August "’(322 last accessed at
https:/ fuomdiel.org, files /NAMEREL%2020324%, N LE S 20 EPOR TS0 FINAL %! 20DIG) IAL}
pdf on 23 November 2023 and Letter Addrissed to Coordintor atud Valmrm ors of the I'msh I’asloral Council
for Rc:-ponslblu Voting,  dated 29 Augist 2023, last accessed at
i ecrlbd com /documerit; 66561802)/A—yg__m{lo.r-pull« 1 ;\V-rvnumtg-,;g ggmg—clmmq-
b ' tfrdm embed on 23 Novenbier 2023
"‘ Tmmrmp.' nf S nng'mphic Noles, Eri Bang Hearing, 17 October 2023,
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may authorize a recount by opening the ballot boxes of every region in the
coyntry upon Petitioners’ instance, corisidering that the most reliable
evidence in an election is typxcally the ballots themselves. This process,
incidental to the Commission’s miission; aligns with the public interest and
the right to information in all matters relating to the election. In the landmark
case of Chavez vs. Gonzales,® the Supreme Court underscored the

' overwhelmmg tight and need of the public to be informed of matters

concerning elections, by stating: /

The right of the people to knotw mattérs pertaining to the integrity of the
election process is of paramount importance. It cannot be stdesw&pcd by
the mere speculation that a public disturbance will ensue. Election is a
sacred instrument of democracy. Through it, we choose the peaple who
will govern us. We entrust to them our businesses, our welfare, oor
children; our lives: Certainly, éach one of us is entitled to know how it was
conducted. What could be more dishieartening than to learn that there
exists a tape containing conversations that compromised the integrity of
the léction process. The doubt will forever hang over gur heads, doubting
whether those who sit in government are leglhmate officials. In matters
such a8 these, leaving the people in darkness is not dn alternative course,
(Citations omitted)

The Commission (En Banc) shall, upon miotion, authorized a recount,
utilizing for the said purpose either the physical ballots or the ballot images
which are the functional equivalent of the physical ballot, at no cost to
Petitioner. This.is consistent with the Commission (En Banc)’s commitment
to uphold fair, orderly, and honest elections and to pursue all avenues to
strengthen transparency in the conduet of elections,

WHEREFORE, premises considered, the Commission (En Banc)
hereby RESOLVED to. GRANT the Petition. SMARTMATIC
PHILIPPINES, INC. is DISQUALIFIED AND DISALLOWED from
participating in any public bidding process for elections, in the exercise of its
administrative power to decide all matters affecting election and m pursuit
of its constitutional mandate.

FURTHER, the Commission (En Banc) hereby RESOLVES that in the
exercise of its adiinistrative power, it may, upon Petitioner’s instance, order
the conduct of the recount of ballots in areas in every region in the country;
the procedure and extent of which to be determined, and at no cost to
Petitioner,

19 G.R. No. 168338, 15 Fubrudry 2008,
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SO ORDERED:

Cnmm:s»wnev

" ERNESTO Fwé’DINAND P. MACEDA,JR. NELZSONY
Comnnissioner Cornzmissioner

CERTIFICATION

I hereby certify that the conclusions in thé above resolution were

reached in consultation among the members J-‘-ﬁﬁ?&h ission {En Banc)
before the case was assigned to the writer '0 the DIRISSLO]

GEORGE ’WINM GARCIA
_~" Chairman

YA \‘i\
£l y 1!
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Repubhc of the Phihppmes
COMMISSION ON ELECTIONS
Intramuros, Manila

EN BANC

IN THE MATTER OF THE PETITION EM Case No. 23-003
TO REVIEW THE QUA'LIFICATIONS
OF SMARTMATIC PHILIPPINES,
INC AS A PROSPECTIVE BIDDER
IN VIEW OF ITS FAILURE IN THE
2022 ELECTIONS TO COMPLY WITH
CERTAIN MINIMUM  SYSTEM
CAPABILITIES THAT RESULTED IN
SERIOUS AND GRAVE
IRREGULARITIES IN THE
TRANSMISSION AND RECEIPT OF
ELECTION RETURNS AND, IF
WARRANTED, TO DISQUALIFY
SMARTMATIC FROM
PARTICIPATING IN THE BIDDING
FOR THE 2025 AUTOMATED
ELECTION §YSTEM,

ELISEO MIJARES RIO, R,
AUGUSTO CADELINA LAGMAN,
FRANKLIN FAYLOGA YSAAC, AND

LEONARDO OLIVERA ODONO, '
Petitioners. huv I 873
Xrioss - memmes X
SEPARATE OPINION

The strength and stability of our democracy depend to a large extent
on the faith and confidence of our people in the infegrity of the electoral
process where they participate as a particle of democracy. This

jurisprudential polestar, as enuriciated by Justice Del Castillo in Doromal vs

COMELEC?, {s an immutable principle that we ought to uphold ih order to
arrive at a just resolution of the instant controversy. ,

! In the Patition, may also be doing business under Smastmatic Corporation, Snaurimatic Internations), and

Smartmatic SGOGroup.
? Doromal vs Biron and Commission on Elnctions, G.R. No. 181809, 17 February 2010,
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This Petition is hinged on the alleged serious irregularities ¢mployed
by Respondent Smartmatic Ph:hppmes, Inc.? on the Automated Election
Systém during the 09 May 2022 National and Local Elections (NLE)

Backed by the result of the Random Manual Audit as well as the
declaration by the accredited citizens’ arms, we are unanimous in affirming
the credibility of the concluded 2022 NLE. On the issues raised in the
Petition, I agre¢ with the Law Department that Petitioners failed to
substantiate the alleged irregulérities. As regards procedural rules, I concur
that the Commission lacks jurisdiction t0 disqualify Smartmatic Philippinés,
Inc, or any prospective bidder, before the submission of the eligibility
documents pursuant to the 2016 Revised Implementing Rules and
Regulations of Republic Act No; 91844 (IRR).

In accordance with the Uniform Guidelines on Blackhstmg under the
2016 R-IRR; a bidder may be prohibited from participating in the
procurement process for a gwen period through blacklisting. This process
may be initiated motu propria by the Bids and Awards Committee during
Competitive Bidding Stage upon prima facie (self-sufficient) determination
that the contractor as a bidder or prospective bidder has committed any of
the grounds for blacklisting. During the contract impleémentation, the Head
of the Procuring Entity shall immediately issuie a Blacklisting Order upon
termination of the contract due to default of the contractor, disqualifying the
erring contractor from participating in the bidding,

I concur with the Majority that the blacklisting of Smartmatic cannot
be insisted on whether the action is during the procurement or contract
implementation stage due to Petitioners’ non-observance of the
aforementioned Guidelines. Surely, the procedures provided under R.A.
No. 9184 and its IRR are tandatory and cannot be simply brushed aside by
the Commission. |

It strikes me that a distant matter has been interjected into this case. In
disqualifying Smartmatic, the majority invokes an authority outside 6f R.A.
No. 9184 and its IRR, and based their ruling solely on the allegations and
issues involving former COMELEC Chairman Juan Andres D. Bautista
(Chairman Bautista). »

* Sae Note 1,

The contraéts (1) Vole Couiling Machines Refurbishment with Consumables (SBAC Reference No.01-2020
VCMRC) and (2) Lease of OMR/OPSCAN I’rvdml Counter with SD Cards for Use in the 2022 NLE
(SBAC Reférence No. 15- 20210MR) were awarded ko SMMT-TIM 2016, Inc,

4 An Act Providing for the Modernization, Standardization and Regulation of the Procurement Activitios
of the Government and for Other Purposes.

5 Uniform Guidelines for Blacklisting. of Manufacty rors, Suppliirs, Disttibulors, Contractors and
Consullants.
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It may be propér to take into consideration the criminal case filed in
the United States against Chairmian Bautista on the alleged bribery relating
to the contract with Smiartifatic for the election machines. This circumstarice
alone, however, does not warrant an ‘outright condemnation of persons.or
entities involved in the said foreign criminal case.This case is still pending
investigation, and there is no supporting evidence on record. Indeed, the
Commission may take judicial notice of matters of public knowledge, but we

- must first “allow the parties to be heard thereon.®”

In administrative proceedings, such as this; due process demands that
the adjudicating body properly informs a party of the charges against them
and afford them the opportunity to present their defenses and supporting
evidénce, which it miust consider in making its decision.-

To note, the Petitions dated 15 June 2023, Supplemeéntal Petition dated
29 June 2023, and Sécond Supplemental Petition dated 11 Septembér 2023
did not contain the allegations of bribéry against Smartiatic. No evidence
in relation thereto was pre-marked, more so presented or discussed during
the 17 October 2023 hearing. The only mention of this issue was found for
the very first time in the Motion for Early Resolution dated 03 October 2023
of Petitioners and the single paragraph in the prefatory statement in
Petitioner’s Memorandum, It was however neither cited as an argument in
the Memorandum nor any documentin support of the existence and veracity
thereof offered in Petitioner’s Formal Offer of Evidence with Manifestation

and Motion dated 23 October 2023.

In ruling against Smartmatic based on an issue never properly raised,
Respondent Smartmatic was deprived of its right to be properly notified of
the allegations against it and was not given an opportunity to defend itself
against those allegations:

The disqualification of Smarbmatic was anchored upon the
Commission’s broad power to “enforce and administer all laws and
regulations relative to the conduct of an election, plebiscite, initiative,
referendum and recall” under Section 2(1) of Article IX-C of the 1987
Constitution. It is important to note thatunder Section 2, Article IX-C of the
1987 Constitution, the COMELEC exercises both administrative and quasi-
judicial powers,

In Baytan v. COMELEC’, the Supreme Court differentiated between
these two functions, explicitly stating that under Section 2 of Article IX-C of
the Constitution, subsections 2(1), and (3) to (9) are exercised under the,

% Herrera vs Bollos, G.R. No. 138258, 18 January 2002
7 R, No. 153945, 4 February 2003.
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administrative functions of the COMELEC, while it exercises quasi-judicial
functions in relation to those cases enumerated under Section 2(2).

1t shoutd be emphasized that the Commission’s administrative power
under Section 2(1), Article IX-C of the 1987 Constitution, as stated therein,
refers only to the enforcement and administration of election laws. For this
conshtuhonal prov:smn to be validly invoked, there mustbe an election law
o “enforce” or “administer.” Hence; the Comimission, in the exercise of such
power, cannot wl'umsma]ly rule on any and all election matters without any
basis in law or its own prescribed rules. This is consistent with the definition
of its administrative adjudication, which is the power to hear and determine
questions of fact to which the legislative policy is to apply and to decide
under the standards laid down by the law itself in enforcing and
administering the same.

Case law further provides that a constitutional provision is not self-
executing where it merely announces a policy and its language prescribes
another means by which the policy shall be carried into effect. In the case of
Ang Bagong Bayam*OI-'W Labor Party v. COMELECS, it was held that
where the law is “interspersed with plwasee like “in accordance with law’ or
‘as may be provided by law’, then it is up to Congress to sculpt in granite the
lofty objective of the Constitution.”

We value greatly the faith and confidence of the people in the integrity
of the electoral process; thus, we must afford them with the utmost degree
of prudence in all bur actions. It is my submission that integrity is adherence
to principles while being steadfast in thé observance of the law's and rules.

With due deference to the majority opinion, my vote is for the
dismiissal of the instant Petition,

aComxmssxoner

5 GR, No, 147589, 25 June 2003.
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Andy Bautista
@ChairAndyBau
| am surprised to learn about a complaint filed against me. | have never
been contacted by the U.S. Department of Homeland Security about it

for comment.

But let me be very clear. | did not ask for nor receive any bribe money:
from Smartmatic or any other entity. (1/3)

7:20 PM - Sep 21, 2023 - 193.7K Views

Q a5 2 185 QD 83 [ 3 X2
Post your reply

. Andy Bautista @ChairAndyBau - Sep 21
Be that as it may, | am ready to respond to the ailleged charges at the

proper forum and time,

The 20186 Philippine National Elections were hailed by various independent
‘ national and local election stakeholders as the best managed in our

electoral history. (2/3)

F O s0 11 23 © 251 i 21K Q&
. Andy Bautista @ChairAndyBau - Sep 21
" Moreover, the Philippine Supreme Court voted unanimousty (15-0) to

dismiss an electoral protest that was filed in connection with the 2016 Vice
Presidential contest.

“Every storm runs out of rain.”
-Maya Angelou (3/3)

© 45 13 28 Q 243 thi 28K [

>
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=) SMARTMATIC

Statement Smartmatic
November 29, 2023

Smartmatic has not been notified of the decision and has yet to receive the official copy.

However, Smartmatic expresses profound disappointment in the decision made by the
Commission on Elections (Comelec) to disqualify Smartmatic from bidding on the 2025 contract

for election technology.

In its 23-year history, no Smartmatic company has ever been indicted in the United States or any
other country in connection with any election or election-related contract. This information is
easily verifiable on the US Department of Justice website by searching 'Smartmatic.’

We urge Comelec officials to conduct this search independently, and to show to the public any
indictment against Smartmatic. We are confident there is no such indictment in the United

States.

Over the course of these 15 years, as we contributed technology and services to Comelec, we
have consistently adhered to all their procurement processes during biddings and contract
execution. Our significant role has played a key part in establishing the Philippines as a global
model for election integrity.




