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THE GLOBAL TRANSFORMATION 
IN LAWS AGAINST FOREIGN 
BRIBERY
Board members, who need to be vigilant about the corrup  on risks their 
company faces and about its an  -corrup  on program, will benefi t from being 
aware of profound changes that are underway interna  onally in laws prohibi  ng 
bribery of government offi  cials. Although board members need not become 
legal experts, they can be  er perform their oversight responsibili  es if they are 
literate and current on the evolving picture of interna  onal conven  ons and 
na  onal laws that prohibit bribing foreign offi  cials.

Examples of the rapidly changing landscape are not just the new UK Bribery 
Act, now two years old, but also a changing of the guard in the UK enforcement 
regime, which has brought new approaches to enforcement and the advent of 
deferred prosecu  on agreements. Of the 40 countries that are signatories to 
the OECD Conven  on on Comba  ng Bribery, in 2013, 15 were prosecu  ng 18 
en   es and 148 individuals, and 24 countries report a total of more than 320 
inves  ga  ons now underway.

The short history of interna  onal an  -corrup  on law began with a serendipitous 
statute—the U.S. Foreign Corrupt Prac  ces Act, or FCPA. It was serendipitous 
because, in 1976, when Watergate inves  gators found that corpora  ons were 
using off -book slush funds to make unlawful campaign contribu  ons, they also 
discovered that many were also using those funds to bribe foreign government 
offi  cials in order to get business. Congress’s response, in 1977, was to enact the 
world’s fi rst na  onal law prohibi  ng bribery of foreign offi  cials. Then, in 1988, 
in response to corporate complaints that this unilateral U.S. law had put U.S. 
companies at a compe   ve disadvantage, Congress formally urged the execu  ve 
branch to try to nego  ate interna  onal an  -corrup  on conven  ons.

The fi rst breakthrough came in 1996. A  er being maligned for years as quixo  c 
and naive, the FCPA became the template for a series of interna  onal an  -
corrup  on conven  ons. In the late 1990s, four conven  ons were agreed 
to in quick succession, and in 2003, nego  a  ons on a UN an  -corrup  on 
conven  on—far more ambi  ous than the FCPA—were concluded. Today, 166 
countries are par  es to that conven  on. The result, at least on paper, has been a 
transforma  on in the interna  onal legal landscape of an  -bribery law.

ARTICLE





FCPA HANDBOOK for  Corporate Directors  |  7

For the proposi  on that companies should not bribe government offi  cials to get 
business, there is now abundant legal support. With a half dozen an  -corrup  on 
trea  es in place, there now exists what one UK lawyer has called “conven  on 
conges  on.” However, the commitment to implement and enforce those 
conven  ons has been, not surprisingly, far short of ubiquitous. Enforcement, 
both literally and fi gura  vely, is all over the map.

The implica  ons for corporate board members are several. Even though enforce-
ment of this panorama of new an  -bribery laws is sluggish and random, they 
are beginning to undercut the universal excuse that “everybody does it.” Many 
companies s  ll do, but customs offi  cials and government ministers in countries 
around the world are no longer strangers to an  -corrup  on laws. Because of its 
global reach, the FCPA is now recognized around the world, and has even been 
referenced in movies, and at least one soap opera.

Because escala  ng enforcement has upped the stakes for the corporate 
an  -corrup  on compliance programs that board members are mandated to 
oversee, board members who raise FCPA issues are no longer seen as offi  cius 
or moralis  c. Today, fi nancial penal  es in nine fi gures and prosecu  ons of 
individual execu  ves are not unusual in FCPA cases. Nor are jail sentences, or 
shareholder suits against board members that some  mes follow. Moreover, 
the emergence of overlapping na  onal laws has made becoming the target of 
parallel, mul  -jurisdic  onal inves  ga  ons a real risk.

Increased press exposures of offi  cial corrup  on have reinforced public 
indigna  on, as has growing awareness that the economic costs of offi  cial 
corrup  on are huge, that it creates gross distor  ons in free markets, and that it 
facilitates crimes such as arms smuggling, drug cartels, and human traffi  cking.

For these reasons, being conversant with interna  onal an  -corrup  on law 
is a prac  cal asset for today’s corporate board members. An apprecia  on of 
enforcement trends and the rapidly changing legal landscape can provide 
context for board discussions, explain management’s insistence on a strong 
compliance programs, and help guide directors in discharging their fi duciary 
responsibili  es eff ec  vely.


