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FOREWORD

The crescendo of enforcement of the U.S. Foreign Corrupt PracƟ ces Act 
over the last two decades has commanded the aƩ enƟ on of both U.S. 

mulƟ naƟ onal corporaƟ ons and their foreign counterparts – mulƟ naƟ onals 
headquartered abroad that are subject to the FCPA because of a presence in 
the United States or on an American stock exchange. Broad corporate anƟ -
corrupƟ on training programs now are designed to reach senior management 
and remote expat employees alike. Even, to their great dismay, foreign 
naƟ onals retained by U.S. companies as consultants or agents in distant 
countries have someƟ mes found that they themselves can be directly subject 
to this law. 

The ascendancy of the FCPA has had ripple eff ects in corporate board rooms. 
It is no longer rare for corporate directors to read detailed press accounts of 
FCPA invesƟ gaƟ ons or eye-popping fi nancial penalƟ es. Corporate compliance 
offi  cers now typically have at least a “doƩ ed line” path directly to board 
commiƩ ees, and the prospect of an enforcement acƟ on is likely to trigger 
a board level discussion. Moreover, the aŌ ermath of an FCPA enforcement 
acƟ on may include shareholder lawsuits alleging, in hindsight, that by failing 
to prevent FCPA violaƟ ons, corporate directors were negligent in their 
oversight responsibiliƟ es.

The incoming Ɵ de of concern about the possible implicaƟ ons of an FCPA case 
has prompted many corporate directors to ask themselves, and one another, 
what they can do, being one step removed from management, to reduce their 
company’s risk, and their own. It is this quesƟ on to which this booklet seeks to 
provide some pracƟ cal guidance.

Today, a passive board with uninquisiƟ ve directors can itself create corporate 
risk, and, by making missteps, a board can make an eff ecƟ ve response to a 
potenƟ al foreign bribery issue more diffi  cult. Directors may, however, play a 
valuable, construcƟ ve role in minimizing FCPA and related risks. The six brief 
chapters that follow, originally published as a six-part series by Corporate 
Board Member, off er specifi c ways that directors can add value when an 
unwelcome bribery issue arises and how, by reading as far as chapter six, a 
director can become an “FCPA-savvy” director.

Homer E. Moyer, Jr.
Member, Miller & Chevalier
hmoyer@milchev.com
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BOARD MEMBERS, MEET THE 
NEW FCPA
The interest that corporate board members have, and should have, in the U.S. 
Foreign Corrupt PracƟ ces Act (FCPA) has risen sharply over the last 15 years. 
The elevated level of aƩ enƟ on being paid to this law has been driven by a 
confl uence of factors, some related to the FCPA, some not. The net takeaway is 
that directors who fail to become conversant with this far-reaching law and the 
expectaƟ ons it has created may invite or exacerbate risk for their companies and 
for themselves.

As most board members know, the Caremark case, decided in the mid-1990s 
by the Delaware Chancery Court, was a watershed pronouncement on the 
oversight responsibiliƟ es of directors. Sarbanes-Oxley legislaƟ on and the 
Federal Sentencing Guidelines similarly heightened board sensiƟ viƟ es, as has 
the conƟ nuing phenomenon of shareholder liƟ gaƟ on in which directors are 
individually named as defendants.

These corporate law developments were followed by a rising Ɵ de of FCPA 
enforc ement acƟ ons—including prosecuƟ ons of more than three dozen senior 
execuƟ ves and a handful of directors. These developments have caught the 
aƩ enƟ on of corporate board members, as evidenced by growing awareness 
and involvement by boards of directors and audit commiƩ ees in foreign bribery 
maƩ ers.

The series of arƟ cles (of which this is the fi rst) will examine the implicaƟ ons of 
this trend, focusing specifi cally on how board members can recognize and help 
avoid today’s FCPA risks. Topics will include the inexorable escalaƟ on of “best 
pracƟ ces” in anƟ -corrupƟ on compliance programs; dramaƟ c changes in the 
global legal structure of anƟ -bribery law; shiŌ s in enforcement paƩ erns and 
penalƟ es that make today’s FCPA risks quite diff erent from those of a decade 
ago; and, fi nally, pracƟ cal guidance on what steps directors may take, and 
should take, to discharge their obligaƟ ons and reduce risks that they and their 
companies face.

A useful starƟ ng point is the various roles that the boards and audit commiƩ ees, 
or their equivalents, can play in minimizing FCPA risks. Given the structure of 
the FCPA, these responsibiliƟ es are generally broader for directors of public 
companies than for directors of privately held companies. That is because listed 
public companies (“issuers” under the FCPA) are subject to FCPA accounƟ ng 
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requirements as well as anƟ -bribery provisions. Not only must issuers meet 
these accounƟ ng requirements themselves, but they also will violate the law 
if they fail to ensure that their controlled foreign subsidiaries meet the same 
standards.

In discharging their responsibiliƟ es, individual directors and audit commiƩ ee 
members can serve funcƟ ons that enforcement offi  cials view as essenƟ al. 
A constant theme that runs through standards for board members is 
independence, and boards and audit commiƩ ees must exercise independence 
if management is seeking to minimize or defl ect a potenƟ ally serious FCPA issue 
that could harm the company and its shareholders.

In the context of the FCPA, board responsibiliƟ es can be structured to enhance 
both board knowledge and independence. Having a direct reporƟ ng line from 
the head of internal audit and the chief compliance offi  cer to the board’s audit 
commiƩ ee, whether by solid line or doƩ ed line, can not only shelter auditors 
and compliance offi  cers from management pressures and give them direct 
access to an independent authority within the company, but also keep board 
members informed. In independent invesƟ gaƟ ons of possible wrongdoing within 
a company, the audit commiƩ ee may exercise an oversight role, or it—rather 
than the corporaƟ on or its general counsel—may retain outside counsel and 
become “the client.” Occasionally, audit commiƩ ees or boards may wish to 
obtain separate legal advice for themselves. But it is also true that retaining a 
second law fi rm can someƟ mes be redundant, an unnecessary expense, and put 
too many cooks in the kitchen.

Specifi cs for how board members can manage issues such as these will be 
addressed in the arƟ cles to follow. The message of this fi rst piece is simply that 
the legal environment is now such that it would be a good idea for directors to 
take a look at the upcoming arƟ cles, or other arƟ cles like them, as they wish.



THE GLOBAL TRANSFORMATION 
IN LAWS AGAINST FOREIGN 
BRIBERY
Board members, who need to be vigilant about the corrupƟ on risks their 
company faces and about its anƟ -corrupƟ on program, will benefi t from being 
aware of profound changes that are underway internaƟ onally in laws prohibiƟ ng 
bribery of government offi  cials. Although board members need not become 
legal experts, they can beƩ er perform their oversight responsibiliƟ es if they are 
literate and current on the evolving picture of internaƟ onal convenƟ ons and 
naƟ onal laws that prohibit bribing foreign offi  cials.

Examples of the rapidly changing landscape are not just the new UK Bribery 
Act, now two years old, but also a changing of the guard in the UK enforcement 
regime, which has brought new approaches to enforcement and the advent of 
deferred prosecuƟ on agreements. Of the 40 countries that are signatories to 
the OECD ConvenƟ on on CombaƟ ng Bribery, in 2013, 15 were prosecuƟ ng 18 
enƟ Ɵ es and 148 individuals, and 24 countries report a total of more than 320 
invesƟ gaƟ ons now underway.

The short history of internaƟ onal anƟ -corrupƟ on law began with a serendipitous 
statute—the U.S. Foreign Corrupt PracƟ ces Act, or FCPA. It was serendipitous 
because, in 1976, when Watergate invesƟ gators found that corporaƟ ons were 
using off -book slush funds to make unlawful campaign contribuƟ ons, they also 
discovered that many were also using those funds to bribe foreign government 
offi  cials in order to get business. Congress’s response, in 1977, was to enact the 
world’s fi rst naƟ onal law prohibiƟ ng bribery of foreign offi  cials. Then, in 1988, 
in response to corporate complaints that this unilateral U.S. law had put U.S. 
companies at a compeƟ Ɵ ve disadvantage, Congress formally urged the execuƟ ve 
branch to try to negoƟ ate internaƟ onal anƟ -corrupƟ on convenƟ ons.

The fi rst breakthrough came in 1996. AŌ er being maligned for years as quixoƟ c 
and naive, the FCPA became the template for a series of internaƟ onal anƟ -
corrupƟ on convenƟ ons. In the late 1990s, four convenƟ ons were agreed 
to in quick succession, and in 2003, negoƟ aƟ ons on a UN anƟ -corrupƟ on 
convenƟ on—far more ambiƟ ous than the FCPA—were concluded. Today, 166 
countries are parƟ es to that convenƟ on. The result, at least on paper, has been a 
transformaƟ on in the internaƟ onal legal landscape of anƟ -bribery law.
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For the proposiƟ on that companies should not bribe government offi  cials to get 
business, there is now abundant legal support. With a half dozen anƟ -corrupƟ on 
treaƟ es in place, there now exists what one UK lawyer has called “convenƟ on 
congesƟ on.” However, the commitment to implement and enforce those 
convenƟ ons has been, not surprisingly, far short of ubiquitous. Enforcement, 
both literally and fi guraƟ vely, is all over the map.

The implicaƟ ons for corporate board members are several. Even though enforce-
ment of this panorama of new anƟ -bribery laws is sluggish and random, they 
are beginning to undercut the universal excuse that “everybody does it.” Many 
companies sƟ ll do, but customs offi  cials and government ministers in countries 
around the world are no longer strangers to anƟ -corrupƟ on laws. Because of its 
global reach, the FCPA is now recognized around the world, and has even been 
referenced in movies, and at least one soap opera.

Because escalaƟ ng enforcement has upped the stakes for the corporate 
anƟ -corrupƟ on compliance programs that board members are mandated to 
oversee, board members who raise FCPA issues are no longer seen as offi  cius 
or moralisƟ c. Today, fi nancial penalƟ es in nine fi gures and prosecuƟ ons of 
individual execuƟ ves are not unusual in FCPA cases. Nor are jail sentences, or 
shareholder suits against board members that someƟ mes follow. Moreover, 
the emergence of overlapping naƟ onal laws has made becoming the target of 
parallel, mulƟ -jurisdicƟ onal invesƟ gaƟ ons a real risk.

Increased press exposures of offi  cial corrupƟ on have reinforced public 
indignaƟ on, as has growing awareness that the economic costs of offi  cial 
corrupƟ on are huge, that it creates gross distorƟ ons in free markets, and that it 
facilitates crimes such as arms smuggling, drug cartels, and human traffi  cking.

For these reasons, being conversant with internaƟ onal anƟ -corrupƟ on law 
is a pracƟ cal asset for today’s corporate board members. An appreciaƟ on of 
enforcement trends and the rapidly changing legal landscape can provide 
context for board discussions, explain management’s insistence on a strong 
compliance programs, and help guide directors in discharging their fi duciary 
responsibiliƟ es eff ecƟ vely.



BOARD OVERSIGHT OF FCPA 
COMPLIANCE
A board member’s duty of care and oversight extends to the company’s anƟ -
corrupƟ on or FCPA compliance program. That responsibility, however, invites 
some basic quesƟ ons: Is it enough that my company has a compliance program? 
How can I tell if it is an eff ecƟ ve program, or an ineff ecƟ ve one? What standards 
should I use in evaluaƟ ng and benchmarking my company’s program?

The answers are not found in the FCPA itself. Apart from a requirement that 
public companies maintain “a system of internal accounƟ ng controls,” the FCPA 
does not address compliance programs. Nor is guidance found in the OECD 
ConvenƟ on on CombaƟ ng Bribery, or even the comprehensive UN ConvenƟ on 
against CorrupƟ on.

Consequently, for years companies turned for guidance to annexes someƟ mes 
appended to seƩ lement agreements between enforcement agencies and 
companies. These occasional annexes, oŌ en keyed off  the facts of the case being 
seƩ led, specifi ed compliance program elements that the company was required 
to establish. FCPA conferences and publicaƟ ons also someƟ mes enabled compa-
nies to benchmark their own compliance programs against programs considered 
to be state-of-the-art, such as those of Baker Hughes, GE, and, later, Siemens.

Not unƟ l 2010, when the OECD’s Working Group on Bribery published “Good 
PracƟ ce Guidance on Internal Controls, Ethics, and Compliance” (OECD 
Guidance) did offi  cial, systemaƟ c guidance become available. The OECD 
Guidance, which was surprising both because of the mulƟ naƟ onal consensus 
it refl ected and because it set the compliance bar reasonably high, set forth a 
dozen “non-legally binding” elements of eff ecƟ ve compliance programs.

Twenty-one months later, the US Department of JusƟ ce (DOJ) and the SecuriƟ es 
and Exchange Commission (SEC), also issued guidance through an unprece-
dented, joint publicaƟ on enƟ tled “A Resource Guide to the U.S. Foreign Corrupt 
PracƟ ces Act” (FCPA Guide). The Guide, though legally not binding, includes a 
detailed 11-page discussion of what these agencies consider to be an eff ecƟ ve 
compliance program.

A rough amalgam of the compliance program elements these two publicaƟ ons 
stress is as follows:
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• A strong commitment to compliance by senior management and boards of 
directors (FCPA Guide: a commitment to creaƟ ng a corporate “culture of 
compliance”);

• A clear, explicit, and visible policy prohibiƟ ng foreign bribery;
• Oversight by senior execuƟ ves and direct access to boards of directors and 

board commiƩ ees;
• A risk-based program, tailored to the company’s business and FCPA risk profi le;
• Guidelines and procedures on giŌ s, travel, and entertainment, charitable and 

poliƟ cal contribuƟ ons, the use of agents and other third parƟ es;
• Due diligence on the business need to retain third parƟ es, their qualifi caƟ ons, 

and their integrity;
• M&A due diligence, including immediate compliance integraƟ on post-

acquisiƟ on;
• Training for employees at all levels of company, for third parƟ es (FCPA Guide) 

and for subsidiaries (OECD Guidance);
• Resources and autonomy for compliance personnel and access to the board;
• Accurate books and records and a system of internal fi nancial and accounƟ ng 

controls;
• Availability of internal advice and channels for confi denƟ al reporƟ ng of 

violaƟ ons;
• Prompt responses to issues, including, as needed, independent invesƟ gaƟ ons;
• Accountability and discipline for violaƟ ons;
• ConƟ nuous improvement through tesƟ ng, review, and updates.

Both the OECD Guidance and the FCPA Guide are useful references for directors. 
Both stress that a check-the-box approach to compliance is insuffi  cient. The 
test of whether a company’s compliance program creates a “culture of compli-
ance” obviously goes far beyond simply having a wriƩ en compliance program. It 
requires that the program be understood, accepted, and implemented in offi  ces 
far fl ung from corporate headquarters. It explains why, when enforcement 
authoriƟ es require a company to retain an Independent Compliance Monitor to 
assess its compliance program, they insist that the monitor get out into the fi eld 
and “kick the Ɵ res.”

Of the best pracƟ ces noted above, board members are perhaps best situated to 
evaluate their company’s “tone at the top”—the genuineness of senior manage-
ment’s commitment to compliance, parƟ cularly in the face of potenƟ ally lucra-
Ɵ ve, but high-risk, business opportuniƟ es. Boards may also have insights into the 
level of resources devoted to compliance, another indicator of commitment.

StaƟ sƟ cally, the single greatest FCPA risk today comes from doing business 
through consultants, sales agents, or other third parƟ es over whom the company 
has limited control. Under the FCPA, companies may be held vicariously liable if 



third parƟ es they retain pay bribes, even unauthorized ones. Also on the high-
risk list may be doing business in China, where government-owned companies 
are the norm, thus making all their employees “foreign offi  cials” under the FCPA. 
Recent enforcement acƟ ons in China suggest a prevalence of elaborate schemes 
by which local employees have defrauded companies and bribed offi  cials.

Other FCPA risks may come, for example, from doing business in high-risk 
countries, having governments or government-owned companies as customers, 
being highly regulated under local law, or having an untrustworthy joint venture 
partner.

Board members can help reduce such FCPA risks by understanding their 
company’s risk profi le, by being accessible to company compliance offi  cers, and 
by second-guessing management, if necessary. A working knowledge of the kind 
of corrupƟ on risks their company is likely to face and the basics of applicable 
anƟ -bribery laws, together with conƟ nuing inquisiƟ veness, can ensure that 
board oversight itself meets the standard of “best pracƟ ce.”
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TO DISCLOSE OR NOT TO 
DISCLOSEͷA RECURRING FCPA 
QUESTION
Directors are increasingly pulled into the debate about whether to disclose a 
Foreign Corrupt PracƟ ces Act (FCPA) violaƟ on to enforcement authoriƟ es—
voluntarily. “Isn’t that like calling the arƟ llery in on your own posiƟ on?” ask 
some, whose warƟ me metaphor is intended to suggest that “self-reporƟ ng” is a 
self-evidently bad idea.

The issue, however, has become more common and less simple. CriƟ cs of 
voluntary disclosure argue that the benefi ts, if any, are unpredictable and, in any 
event, outweighed by the risks. The number of voluntary disclosures conƟ nues 
to grow, however, explicitly encouraged by enforcement agency promises of 
credit for disclosing. Indeed, not only have disclosures become a driver of U.S. 
enforcement staƟ sƟ cs, they have prompted some other countries to modify 
their legal systems to allow disclosures and plea bargaining.

Deciding whether to disclose voluntarily is no longer a binary quesƟ on of yes or 
no. Rather, it now necessitates considering pros and cons of mulƟ ple possible 
scenarios. Even for purists—those categorically for or categorically against—the 
calculus has become trickier.

The starƟ ng point is that there is no affi  rmaƟ ve obligaƟ on to self-report even a 
serious violaƟ on. Unlike certain securiƟ es laws and anƟ -boycoƩ  laws, there is no 
FCPA requirement to disclose. Thus, the quesƟ on is what course of acƟ on, on 
balance, is likely to be in the best interests of the company and its shareholders.

The inducement the government adverƟ ses for stepping forward is “real and 
meaningful benefi ts.” Enforcement offi  cials emphaƟ cally assure audiences 
that companies that disclose will be treated more leniently than those that 
don’t—implicitly saying also that those that withhold evidence of wrongdoing 
will be treated relaƟ vely more harshly. To underscore the promise, the agencies’ 
FCPA Guide cites several examples of past declinaƟ ons, and all were voluntary 
disclosures.

Companies may disclose for their own reasons. Taking the iniƟ aƟ ve gives a 
company the opportunity to deal with a violaƟ on, remediate, discipline as 
appropriate, and then present the maƩ er in a context that is as favorable as 
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possible. If the government otherwise learns of the maƩ er, bad facts, not 
extenuaƟ ng circumstances or a company’s strong response, are likely to be 
featured.

Some companies view disclosure as consistent with their company’s ethic; some 
don’t want the lingering uncertainty that enforcement agencies may later learn 
about the maƩ er; and directors, with an eye to possible shareholder suits or 
Sarbanes-Oxley implicaƟ ons, may favor disclosure.

In weighing their opƟ ons, companies frequently assess the likelihood that a 
violaƟ on may become public. Press coverage, whistleblower reports, and com-
plaints by former or disciplined employees can alert the agencies, and any of 
these would preclude credit for disclosing voluntarily. And, if a public company’s 
securiƟ es counsel advises that the company will have to report a maƩ er in its 
quarterly 10-Q, the company may then be in the posiƟ on of making what might 
be called an “involuntary voluntary disclosure.”

Reasons for not disclosing, on the other hand, begin with the point that you 
don’t have to. And, disclosing will introduce a diff erent set of risks.

Most obvious is that a disclosure may lead to a government enforcement acƟ on 
and penalƟ es. If the company has not already conducted a thorough and inde-
pendent invesƟ gaƟ on, the risk of a government inquiry rises. In any event, the 
government will likely want a briefi ng on the facts, the company’s response, and 
the company’s compliance program— then and now.

Unless the government elects not to pursue the maƩ er (which does happen), a 
period of extended uncertainty may follow, and a fi nal decision may not come 
unƟ l the slower of the two agencies has made its decision.

To this debate, opponents of disclosure add skepƟ cism about whether and how 
much benefi t would come from disclosing voluntarily and cooperaƟ ng with 
the government. They may add that some companies that have disclosed have 
nonetheless ended up paying substanƟ al fi nancial penalƟ es. In almost all such 
instances, however, the penalƟ es are less than the maximums allowable, which 
the agencies cite as “real and meaningful credit.” And it may be.

The nightmare disclosure scenario is that, once engaged, enforcement agencies 
may fi nd it diffi  cult to bring an invesƟ gaƟ on to closure. Worse yet, the agencies 
become intrigued with other, unrelated issues, as they have in some so-called 
“industry sweeps,” and make exploratory, open-ended requests for informaƟ on, 
delaying the fi nal disposiƟ on and sharply increasing the costs.

A middle path that companies someƟ mes follow is to invesƟ gate, remediate, 
make related compliance program enhancements, and be prepared should the 
government call. While this is a beƩ er plan than responding half-heartedly to a 
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problem, it sƟ ll carries with it the risk that the government will separately learn 
of the incident, allowing someone else to frame the issues and causing the com-
pany to lose credit for not having disclosed itself.

Given these many variables, a decision tree for voluntary disclosure today looks 
more like a tree in summer than a tree in winter. The variables are many, and the 
quesƟ on of benefi t is a quesƟ on of “compared to what?” Not disclosing a maƩ er 
that does not otherwise come to the government’s aƩ enƟ on makes not disclos-
ing look smart, in hindsight. By contrast, making that same call only to have the 
government receive an angry, vengeful whistleblower call may lead to longer 
uncertainty, higher costs, and heavier penalƟ es.

For directors, the boƩ om line advice is, fi rst (unhelpfully), that each situaƟ on is 
fact-specifi c and should be individually assessed. But the good news is that when 
board members and other decision-makers are faced with the Shakespearean 
quesƟ on—to disclose or not to disclose—they can at least idenƟ fy the many 
variables and make informed judgments consistent with the risk tolerances and 
best interests of their companies.



COSTS OF FCPA INVESTIGATIONS 
ͷA BOARD ISSUE?
Even major corporaƟ ons consider a $10 million FCPA invesƟ gaƟ on to be a large 
expenditure. But invesƟ gaƟ ons cosƟ ng that much or more are no longer aberra-
Ɵ onal, as public reports and SEC fi lings in 2013 have made clear.

Companies that are not transnaƟ onal behemoths – Nordion, Diebold, and Dun & 
Bradstreet – reported spending $21.6, $22.3, and $18.8 million, respecƟ vely, on 
FCPA invesƟ gaƟ ons. Costs of other invesƟ gaƟ ons, some sƟ ll ongoing, have been 
reported to be $75 million (Stryker), $106 million (News Corp), and $130 million 
(Weatherford). From 2010 through 2012, Avon spent $90-100 million a year; its 
total costs thus far exceed $345 million.

Walmart, in an invesƟ gaƟ on begun relaƟ vely recently, reportedly has already 
rung up more than $300 million in costs, with quarterly costs ranging from 
$44-82 million. So even without reference to the $1 billion total for Siemens’s 
massive invesƟ gaƟ on and global remediaƟ on, reported costs of FCPA 
invesƟ gaƟ ons are at levels widely regarded as breathtaking.

Since other large invesƟ gaƟ ons have been expertly and successfully handled at a 
fracƟ on of those costs, such reports raise the quesƟ on whether the cost of FCPA 
invesƟ gaƟ ons should become an issue for companies’ boards of directors. If so, 
what can board members do to help manage costs while assuring a thorough 
and rigorous invesƟ gaƟ on?

One step is to recognize factors, such as the following, that can contribute to 
soaring costs.

Retaining an Effi  cient Law Firm. Although management, not the board, typically 
hires law fi rms, board oversight can help avoid common mistakes that lead to 
excessive costs. With the sharp rise in interest in the FCPA area, it is prudent for 
companies to press law fi rms on the extent of their prior FCPA work, the depth 
of their experƟ se, the costs of past engagements, and familiarity with the unwrit-
ten views of enforcement offi  cials. A fi rm with limited experience may innocently 
over-staff , over-invesƟ gate, and charge for steep learning curves.

A cost-conscious board member may also appreciate that uƟ lizing mulƟ ple 
regional offi  ces because they are convenient to invesƟ gaƟ on sites will likely 
infl ate, not reduce, costs. Using lawyers in several locaƟ ons mulƟ plies the 
number of lawyers involved. Since a primary driver of costs is the number 
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of Ɵ mekeepers, a single traveling team will almost always be less costly than 
mulƟ ple teams, most of which have uneven experƟ se and require addiƟ onal 
Ɵ me for coordinaƟ on and synthesizing disparate invesƟ gaƟ on results.

Whether To Retain Forensic Accountants. Skilled forensic accountants are oŌ en 
indispensable, and failing to retain them can be a grievous error. Where inves-
Ɵ gaƟ ng entails “following the money,” experienced, inquisiƟ ve forensic accoun-
tants can be invaluable.

At the same Ɵ me, forensic accountants, who oŌ en come in teams, are some-
Ɵ mes unnecessary. For example, some payment schemes, once exposed, can 
readily be understood and remediated without a separate forensics team, or 
with a small one.

Defi ning the Scope of the InvesƟ gaƟ on. At the outset, the ulƟ mate scope of 
an invesƟ gaƟ on may not be known, and successive government requests may 
expand the scope. Nonetheless, a clear meeƟ ng of the minds on staffi  ng and 
scope, even if for just the fi rst segment of an invesƟ gaƟ on, can help prevent 
runaway costs.

Knowing When to Stop. Closely related is knowing when to stop. To be credible 
with government agencies, invesƟ gaƟ ons must be thorough and objecƟ ve and 
must test whether abuses are isolated or systemic. Credibility may not require 
turning over every proverbial rock, however. If an invesƟ gaƟ on fi nds consistent 
paƩ erns of misconduct, it may make more sense to remediate aggressively than 
to invesƟ gate further.

Government enforcement agencies will rarely tell a company to stop or to 
narrow its invesƟ gaƟ on. Independent invesƟ gaƟ ons are cost-free benefi ts for 
government agencies. Similarly, counsel may someƟ mes recommend expanding 
an invesƟ gaƟ on in the name of saƟ sfying government expectaƟ ons. A company, 
however, should want knowledgeable counsel who sees when addiƟ onal invesƟ -
gaƟ on will add liƩ le, will so advise their client, and is prepared to make that case 
to enforcement agencies.

FCPA and due diligence invesƟ gaƟ ons are generally managed by management, 
not the board of directors. With the reported cost of many FCPA invesƟ gaƟ ons, 
however, invesƟ gaƟ on costs may become a board-level issue. When they do, 
savvy board members who understand potenƟ al cost escalators can provide 
great value to their companies by helping them avoid runaway costs.



BECOMING AN FCPAͳSAVVY 
DIRECTOR
How can directors, who are not management, but whose responsibiliƟ es extend 
to their companies’ anƟ -corrupƟ on compliance programs, meaningfully help the 
companies they serve? One answer is: by becoming FCPA-savvy directors.

In defi ning how a board member can be a knowledgeable and valuable company 
resource in managing FCPA issues, the following may be helpful benchmarks.

Know Yourself. By this we mean, of course, know your company. The principle 
that eff ecƟ ve compliance programs need to be tailored to a company’s 
parƟ cular circumstances refl ects the reality that an off -the-shelf compliance 
program will almost always be less eff ecƟ ve than one that is tailored to the 
parƟ cular corrupƟ on risks that a company faces. Risk assessments have become 
a commonly recommended part of compliance because they help companies 
deploy their compliance dollars to maximum eff ecƟ veness.

A company that sells high-cost services directly to a single government ministry 
in the Middle East has a diff erent risk profi le than a company that sells large 
quanƟ Ɵ es of inexpensive products to numerous government-controlled compa-
nies through a network of distributors in China. Factors such as the prevalence of 
offi  cial corrupƟ on in parƟ cular markets, whether sales reps are paid on com-
mission, a tradiƟ on of promoƟ ng products by entertaining customers, a recent 
acquisiƟ on of another company, local management consisƟ ng enƟ rely of local 
naƟ onals, all are examples of factors that may aff ect risk.

Recognize the Highest Risk Factors. StaƟ sƟ cally, recent enforcement has 
focused overwhelmingly (80-90 percent of recent cases) on corrupt payments 
made by third parƟ es affi  liated with companies rather than company employees. 
Sales reps, consultants, brokers, local agents, and joint venture partners who 
cross the line can all create vicarious liability for the company that uses them. 
State-dominated economies, as in China, also present inherently high risks 
because state-owned companies are ubiquitous and the FCPA defi nes all 
employees of “instrumentaliƟ es” as “foreign offi  cials” to whom making an illicit 
payment is a crime.

Be Alert to False PosiƟ ves. A report that a company doing business abroad 
has had no hotline reports raising FCPA issues may say more about the hotline 
than about the absence of corrupƟ on. Likewise, an assurance from a third-party 
agent or representaƟ ve that he or she knows “all about the FCPA” should not be 
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taken at face value. And the fact that a company has a compliance program, or 
parƟ cular program elements, is not, in and of itself, a guarantee that all company 
employees resist the demands or temptaƟ ons of offi  cial corrupƟ on. It is useful to 
appreciate that compliance program elements are prevenƟ ve tools, not an end 
in themselves—and not a legal defense.

Consequently, although board oversight may well focus iniƟ ally on features of a 
company’s compliance program, it should never end there. Rather, the harder 
and more important quesƟ on is how thoroughly the compliance program is pub-
licized, understood, accepted, and assimilated into the daily conduct of company 
employees who are working in the fi eld in a compeƟ Ɵ ve internaƟ onal business 
context.

Remember ArƟ cles 1-5. If this is the only arƟ cle of this series you have read, 
you need to go back and confi rm that you appreciate points previously covered, 
including:

• That the anƟ -corrupƟ on legal landscape has changed quickly and dramaƟ cally, and 
is sƟ ll evolving. To date, 140 countries have commiƩ ed to adopt and enforce laws 
like the FCPA, and enforcement is gradually increasing. Changes in the rules of the 
game worldwide are slowly leveling the playing fi eld.

• As FCPA issues increasingly come to corporate boards, directors can facilitate eff ec-
Ɵ ve board oversight by knowing the contours of anƟ -corrupƟ on law prohibiƟ ons, 
by understanding what their company’s highest risks are, by being independent and 
inquisiƟ ve when potenƟ al issues arise, and by ensuring that the company’s audit 
and compliance funcƟ ons have direct access to the board.

• AuthoritaƟ ve guidance on eff ecƟ ve anƟ -corrupƟ on compliance programs is now 
available and can be readily understood. Long a subjecƟ ve, moving target, compli-
ance “best pracƟ ces” are now less elusive and consistently include, for example, 
risk assessments, credible senior management commitments to ethical conduct, 
user-friendly travel and hospitality guidelines, due diligence, and fi eld-tesƟ ng the 
eff ecƟ veness of the program.

• Voluntary disclosure presents two sets of risks. The government is puƫ  ng an 
increasingly heavy thumb on the scale to encourage voluntary disclosure, including 
the promise of “tangible benefi ts.” But disclosing also presents risks, and disclosure 
decisions can now potenƟ ally lead to a variety of possible scenarios.

• The extraordinary costs of FCPA invesƟ gaƟ ons that have been reported in the press 
and SEC fi lings are oŌ en avoidable. Board oversight and input can help avoid cost 
escalators that have pushed the costs of some invesƟ gaƟ ons off  the charts, some-
Ɵ mes even beyond the penalƟ es imposed.

Know That There Are Two RealiƟ es. One reality is the enforcement agencies’ 
views on issues and enforcement policies, posiƟ ons on which they are rarely 
challenged in court. The other is what knowledgeable counsel believe the 



government could sustain in court, should their interpretaƟ ons or posiƟ ons be 
challenged. The two may not be the same. The operaƟ ve rules of the game are 
the agencies’ views unless a company is prepared to go to court or to mount a 
serious challenge within the agencies.

Stay Ahead of the Curve. At all stages, staying ahead of the curve pays valuable 
dividends. Learning of potenƟ al issues and evaluaƟ ng them as quickly as 
possible can someƟ mes enable companies to head off  violaƟ ons, and can always 
help minimize exposure. RemediaƟ ng quickly and aggressively will posiƟ on a 
company well, whether it remains a step ahead of the sheriff  or gets a call.

The boƩ om line is that although board members do not need to be FCPA 
experts, they can be highly valuable to their companies if they make certain that, 
as directors, they are FCPA-savvy.
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Homer Moyer, the architect of the fi rm’s preeminent internaƟ onal pracƟ ce, is 
regarded as one of the country’s leading Foreign Corrupt PracƟ ces Act (FCPA) 
lawyers.  He has wriƩ en and spoken extensively on anƟ -corrupƟ on law, was the 
fi rst chair of the InternaƟ onal Bar AssociaƟ on’s AnƟ -CorrupƟ on CommiƩ ee, has 
chaired more than 30 naƟ onal and internaƟ onal anƟ -corrupƟ on conferences, 
is the editor of AnƟ -CorrupƟ on RegulaƟ on, produced “Comply But Compete,” a 
training video, served as an SEC-appointed Independent Compliance Consultant, 
and represented scores of corporate clients.  

In recent ediƟ ons of Chambers USA and Chambers Global, market c  ommentators 
noted:  “In Homer Moyer, the (Miller & Chevalier) team has one of the deans 
of the internaƟ onal trade bar.  An expert in FCPA, Moyer is renowned among 
corporate clients for his calm and thoughƞ ul approach to diffi  cult regulatory 
issues, and has a huge number of contacts in the relevant agencies.  His ability to 
organize and execute a strategy is beyond compare.”  

A former General Counsel and Counsellor to the U.S. Secretary of Commerce, 
Mr. Moyer was a poliƟ cal appointee of both poliƟ cal parƟ es.  In other areas 
of internaƟ onal law, he has represented numerous clients on export controls 
and economic sancƟ ons maƩ ers, co-authored the book Export Controls 
as Instruments of Foreign Policy, and tesƟ fi ed as an expert witness.  While 
in government, he co-authored the AnƟ -BoycoƩ  regulaƟ ons of the Export 
AdministraƟ on Act.

Mr. Moyer has also advised clients on World Trade OrganizaƟ on (WTO) disputes, 
represented governments in free trade agreement negoƟ aƟ ons, and successfully 
liƟ gated before bi-naƟ onal tribunals under the NAFTA and CFTA.  He has been 
counsel in landmark anƟ dumping and countervailing duty cases, in internaƟ onal 
trade and investment disputes, and on issues of internaƟ onal law in federal 
courts.  He has represented clients before all levels of federal courts, including 
the United States Supreme Court.

HOMER E. MOYER, JR.
Member
At-Large Member, ExecuƟ ve CommiƩ ee 
hmoyer@milchev.com

202-626-6020
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Mr. Moyer has also developed and guided pro bono projects that have been 
hailed for their global impact.  He co-founded and chaired (1990-2002) the 
American Bar AssociaƟ on’s Central European and Eurasian Law IniƟ aƟ ve (CEELI), 
a project that provided technical legal assistance to former Soviet bloc countries, 
a project that former AƩ orney General Janet Reno described as “the worthiest 
pro bono project that American lawyers have ever undertaken.”  He also founded 
and chairs the CEELI InsƟ tute, a post-graduate lawyer and judicial training 
insƟ tuƟ on in Prague.  In 2008, the American Bar AssociaƟ on’s InternaƟ onal Law 
SecƟ on honored Mr. Moyer with a LifeƟ me Achievement Award, and JusƟ ce 
Sandra Day O’Connor described him as his generaƟ on’s “pioneer in rule of law 
reform and its greatest proponent.”

Mr. Moyer founded Miller & Chevalier’s InternaƟ onal Department, chairs the 
fi rm’s Policy CommiƩ ee, and is a member of its ExecuƟ ve CommiƩ ee.  Before 
serving in government, Mr. Moyer pracƟ ced with Covington & Burling; wrote 
JusƟ ce and the Military, a treaƟ se on military law; and served in the Offi  ce of the 
Judge Advocate General of the Navy, with collateral duty at the White House.  A 
graduate of Emory University (B.A.) and Yale Law School (LL.B.), he is the father 
of four and author of the best-selling book, The R.A.T. (Real-World ApƟ tude Test): 
Preparing Yourself for Leaving Home (Capital Books, 2001).
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MILLER & CHEVALIER’S INTERNATIONAL 
ANTIͳCORRUPTION EXPERIENCE
Having represented clients in Foreign Corrupt PracƟ ces Act (FCPA) maƩ ers 
for more than 30 years, Miller & Chevalier has a wealth of experience in anƟ -
corrupƟ on work. As a result, our clients benefi t from our familiarity with hosts 
of fact paƩ erns and legal issues, fi rst-hand experience in numerous industries 
and scores of countries, minimal learning curves, and the reduced costs of 
experienced advice and effi  cient problem solving.

Our Experience. Our experience includes not only decades of FCPA 
counseling, but also internal invesƟ gaƟ ons, global due diligence invesƟ gaƟ ons, 
government enforcement acƟ ons, formal opinions, liƟ gaƟ on and arbitraƟ on, 
compliance program development, training, and many novel issues.

We have helped develop more than 75 anƟ -corrupƟ on compliance programs 
for clients; been involved in six monitorships, either as the Independent 
Compliance Monitor or as counsel to the company; conducted well more than 
100 independent internal invesƟ gaƟ ons; advised on due diligence and other 
issues in transacƟ ons exceeding $60 billion in total value; tesƟ fi ed as expert 
witnesses; and represented clients in enforcement acƟ ons presenƟ ng a great 
variety of factual circumstances and issues of fi rst impression.

Our Resources. Our lawyers range from the “dean of the bar” to junior but 
experienced FCPA lawyers. Our FCPA team includes mulƟ ple leading FCPA 
pracƟ Ɵ oners, former prosecutors, former in-house counsel, white collar 
defense counsel, and Independent Compliance Monitors – more than 25 
experienced FCPA lawyers in all. We are thus able to tailor resources to 
individual situaƟ ons and provide effi  cient, responsive assistance. Our lawyers 
are frequent speakers or commentators, and more than 20 have published 
arƟ cles on FCPA or anƟ -corrupƟ on topics.

From our offi  ces close to U.S. enforcement agencies, we can put experienced 
anƟ -corrupƟ on lawyers on the ground around the globe on short noƟ ce, oŌ en 
taking advantage of language skills in more than a dozen diff erent languages 
to bring local language abiliƟ es to the maƩ er. In the last two years, our lawyers 
have worked in more than 30 diff erent countries. Our clients have found this 
rapid response approach to be cost-eff ecƟ ve, regardless of the locaƟ on or 
complexity of the issue.



Since anƟ -corrupƟ on rankings have been made by Chambers, U.S. News – Best 
Lawyers® “Best Law Firms,” and other publicaƟ ons, Miller & Chevalier and its 
lawyers have been among those most highly ranked.

DisƟ nguished Clients. Our clients, represenƟ ng more than 15 diff erent 
industries, are perhaps our strongest credenƟ al. Our corporate clients range 
from start-ups to many of the world’s largest corporaƟ ons. We frequently 
advise their boards of directors, audit commiƩ ees, and senior management, 
as well as individual execuƟ ves, accounƟ ng and audiƟ ng fi rms, governmental 
enƟ Ɵ es, and other law fi rms.

Our Track Record. We deal frequently with enforcement agencies. Although 
we expect no special treatment, our experience does aff ord us insights into 
the judgments and quesƟ ons that enforcers bring to FCPA issues. Whether in 
fairly disclosing invesƟ gaƟ ve results, urging a declinaƟ on, or advocaƟ ng a point 
of law, we believe that credibility and consistency serve us and our clients well.

MaƩ ers that we have handled include the fi rst FCPA Deferred ProsecuƟ on 
Agreement accepted by the government; the fi rst Deferred ProsecuƟ on 
Agreement that the government agreed to terminate before its term had 
run; and a number of cases that resulted in declinaƟ ons, including some 
that included lengthy government invesƟ gaƟ ons. The variety of maƩ ers has 
included mulƟ -jurisdicƟ onal invesƟ gaƟ ons; cases in which the SEC, but not 
DOJ, had jurisdicƟ on; and vice versa; cases resulƟ ng in declinaƟ ons; cases with 
mulƟ ple parƟ es and counsel; and cases of both systemic failures and isolated 
violaƟ ons of company policy.
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Kathryn Cameron Atkinson 
Member, Chair, InternaƟ onal Department 
katkinson@milchev.com | 202-626-5957 

Kathryn Cameron Atkinson is the Chair of the InternaƟ onal Department 
and a member of the fi rm’s ExecuƟ ve CommiƩ ee. Her pracƟ ce focuses on 
internaƟ onal corporate compliance, including, in parƟ cular, the Foreign 

Corrupt PracƟ ces Act (FCPA), as well as export controls and economic sancƟ ons, and 
anƟ -money laundering laws. She advises clients on corrupƟ on issues around the world. 
Ms. Atkinson served as the government-appointed Independent Compliance Monitor 
for KBR, Inc. in an FCPA maƩ er seƩ led with the DOJ and SEC. She was a member of the 
original Transparency InternaƟ onal task force that developed a compliance toolkit for 
small and medium-sized enƟ Ɵ es. She co-produced, with Homer E. Moyer, Jr., “Comply 
But Compete,” a versaƟ le, video-based FCPA training program.

Leila Babaeva 
Senior Associate 
lbabaeva@milchev.com | 202-626-5803 

Leila Babaeva’s pracƟ ce focuses on corporate compliance and white collar 
defense. She advises U.S. and internaƟ onal companies on Foreign Corrupt 
PracƟ ces Act (FCPA) compliance, including creaƟ ng and performing 

assessments of company-wide anƟ -corrupƟ on programs, and advising companies on 
all areas of compliance program implementaƟ on. She has also assisted in cross-border 
invesƟ gaƟ ons conducted by mulƟ ple Fortune 500 companies in various industries, 
including managing the e-discovery process, conducƟ ng witness interviews, and 
parƟ cipaƟ ng in presentaƟ ons to the SEC and DOJ.

James Bensfi eld 
Member, Chair, White Collar & InternaƟ onal InvesƟ gaƟ ons PracƟ ce 
jbensfi eld@milchev.com | 202-626-6032 

James Bensfi eld is Chair of the fi rm’s White Collar & Internal InvesƟ gaƟ ons 
PracƟ ce. His pracƟ ce involves represenƟ ng corporaƟ ons and individuals 
in complex white collar criminal and civil fraud maƩ ers. His cases have 

focused on, among other issues, allegaƟ ons of federal and state procurement fraud, tax 
fraud, anƟ trust violaƟ ons, securiƟ es fraud, bribery (including violaƟ ons of the Foreign 
Corrupt PracƟ ces Act (FCPA)), violaƟ ons of export control and sancƟ ons laws, illegal 
gratuiƟ es, and confl icts of interest.

MILLER & CHEVALIER’S INTERNATIONAL 
ANTIͳCORRUPTION LAWYERS



Marc Alain Bohn 
Senior Associate 
mbohn@milchev.com | 202-626-5559 

Marc Alain Bohn focuses on the Foreign Corrupt PracƟ ces Act (FCPA), 
export controls and economic sancƟ ons, and other internaƟ onal trade and 
policy issues. He regularly advises mulƟ naƟ onal companies on compliance 

and enforcement maƩ ers and has broad experience conducƟ ng internal invesƟ gaƟ ons 
and represenƟ ng companies before the Department of JusƟ ce (DOJ) and SecuriƟ es and 
Exchange Commission (SEC). He has also conducted numerous compliance-focused audits 
and assessments and regularly assists companies in developing risk-tailored compliance 
policies and procedures

John Davis
Member, Coordinator, FCPA & InternaƟ onal AnƟ -CorrupƟ on PracƟ ce Group 
jdavis@milchev.com | 202-626-5913 

John Davis focuses his pracƟ ce on internaƟ onal regulatory compliance and 
enforcement issues, and has over 20 years of experience in advising both 
U.S. and non-U.S. clients on corrupƟ on issues around the world. This advice 

has included compliance with the Foreign Corrupt PracƟ ce Act (FCPA) and related laws 
and internaƟ onal treaƟ es (including the OrganisaƟ on for Economic Co-operaƟ on and 
Development (OECD), OrganizaƟ on of American States (OAS), and UN treaƟ es), as well 
as related criminal and civil laws. He regularly handles internal invesƟ gaƟ ons related to 
potenƟ al FCPA violaƟ ons, compliance assessments and audits of compliance programs, 
due diligence in M&A and other corporate transacƟ ons, disclosures of issues to the 
SecuriƟ es and Exchange Commission (SEC) and U.S. Department of JusƟ ce (DOJ), and 
negoƟ aƟ ons with relevant agencies in civil and criminal enforcement proceedings. He 
has worked on both sides of the independent compliance monitor process established 
by enforcement agencies, and is a regularly speaker and trainer on anƟ -corrupƟ on issues 
around the world.

MaƩ eson Ellis 
Special Counsel 
mellis@milchev.com | 202-626-1477 

MaƩ eson Ellis has extensive experience in internaƟ onal anƟ -corrupƟ on 
compliance and enforcement, including the U.S. Foreign Corrupt PracƟ ces 
Act (FCPA). He has worked on anƟ -corrupƟ on maƩ ers in mulƟ ple capaciƟ es, 

including prevenƟ on, detecƟ on, remediaƟ on, invesƟ gaƟ on, defense, and enforcement. Mr. 
Ellis focuses parƟ cularly on the Americas, having spent several years in the region working 
for a Fortune 50 mulƟ naƟ onal corporaƟ on and a government ethics watchdog group. He 
is fl uent in Spanish and Portuguese and is a frequent speaker on corrupƟ on maƩ ers in 
Mexico, Brazil, Colombia, ArgenƟ na, and other LaƟ n American markets.
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Jacqueline Ferrand
Senior Associate 
jferrand@milchev.com | 202-626-1570 

Jacqueline Ferrand’s pracƟ ce focuses on corporate compliance and white 
collar defense, primarily involving the Foreign Corrupt PracƟ ces Act (FCPA). 
Her experience includes conducƟ ng internal invesƟ gaƟ ons, compliance 

assessments, and M&A due diligence on behalf of mulƟ naƟ onal companies with respect 
to the FCPA and export controls regulaƟ ons.

Jian Bin (Ben) Gao 
Senior Associate 
jgao@milchev.com | 202-626-6073 

Jian Bin (Ben) Gao’s pracƟ ce focuses on corporate compliance and 
white-collar defense, primarily involving the Foreign Corrupt PracƟ ces Act 
(FCPA), export controls, and economic sancƟ ons. He has broad experience 

conducƟ ng internal invesƟ gaƟ ons on behalf of mulƟ naƟ onal companies and represenƟ ng 
them in enforcement acƟ ons. Mr. Gao also regularly helps companies to measure 
compliance risks, assess adequacy of compliance programs, and develop and implement 
compliance enhancements. Drawing on his fl uency in Mandarin and Chinese culture, Mr. 
Gao frequently advises companies on compliance issues arising out of China.

Nathan Lankford
Senior Associate 
nlankford@milchev.com | 202-626-5978 

Nathan Lankford’s pracƟ ce focuses on maƩ ers involving the Foreign Corrupt 
PracƟ ces Act (FCPA) and other areas of internaƟ onal corporate compliance. 
He has created tailored compliance programs for U.S. and internaƟ onal 

companies in several industries, and advised companies on all areas of compliance 
program implementaƟ on. He has conducted internal invesƟ gaƟ ons, compliance audits, 
third party due diligence, and due diligence in the context of mergers and acquisiƟ ons. 

Homer Moyer
At-Large Member, ExecuƟ ve CommiƩ ee 
hmoyer@milchev.com | 202-626-6020 

Homer Moyer, the architect of the fi rm’s preeminent internaƟ onal pracƟ ce 
and member of the fi rm’s ExecuƟ ve CommiƩ ee, is regarded as one of the 
country’s leading Foreign Corrupt PracƟ ces Act (FCPA) lawyers and has 

been recognized as a premier lawyer in other internaƟ onal legal fi elds as well. A former 
General Counsel and Counsellor to the Secretary at the Department and past chair of 
the ABA SecƟ on of InternaƟ onal Law, Mr. Moyer has been counsel to scores of corporate 
clients, including a number of the country’s largest corporaƟ ons. A poliƟ cal appointee of 
both poliƟ cal parƟ es, he has also developed and guided pro bono projects that have been 
hailed for their global impact.



MaƩ hew Reinhard
Member 
mreinhard@milchev.com | 202-626-5894 

MaƩ hew Reinhard focuses his pracƟ ce on white collar crime, internal 
invesƟ gaƟ ons, and complex civil liƟ gaƟ on. He works with mulƟ naƟ onal 
companies on a variety of internaƟ onal invesƟ gaƟ on and counseling 

maƩ ers, including reviews and analysis of anƟ -corrupƟ on compliance and controls 
policies and procedures, and due diligence of potenƟ al business partners and agents. He 
frequently conducts internal invesƟ gaƟ ons on behalf of clients, including into allegaƟ ons 
of violaƟ ons of the Foreign Corrupt PracƟ ces Act (FCPA), fraud, and harassment.

David Resnicoff 
Member 
dresnicoff @milchev.com | 202-626-5833 

David Resnicoff ’s pracƟ ce focuses on helping heavily regulated companies, 
and in parƟ cular healthcare companies, meet their U.S. and internaƟ onal 
compliance obligaƟ ons, drawing on his extensive experience in the areas 
of compliance counseling and educaƟ on, risk assessment, monitoring, 

global invesƟ gaƟ ons, government enforcement issues, and M&A compliance due 
diligence. 

Mark Rochon
Chair, LiƟ gaƟ on Department 
mrochon@milchev.com | 202-626-5819 

Mark Rochon, Chair of the LiƟ gaƟ on Department and a member of 
the fi rm’s ExecuƟ ve CommiƩ ee, pracƟ ces in the area of white collar 
defense in criminal and civil maƩ ers. He has conducted extensive internal 

invesƟ gaƟ ons on behalf of mulƟ naƟ onal corporaƟ ons and has represented them in 
signifi cant maƩ ers under the Foreign Corrupt PracƟ ces Act (FCPA).

Ann Sultan
Associate
asultan@milchev.com | 202-626-1474

Ann Sultan is an associate in the InternaƟ onal pracƟ ce focusing on the 
Foreign Corrupt PracƟ ces Act (FCPA), including internal invesƟ gaƟ ons, and 
a range of internaƟ onal trade regulatory areas.
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James Tillen is Vice Chair of the InternaƟ onal Department. His pracƟ ce 
focuses on Foreign Corrupt PracƟ ce Act (FCPA) and money laundering 
maƩ ers. He has had signifi cant experience with every facet of an FCPA 

enforcement maƩ er, from incepƟ on to compleƟ on, including developing work plans for 
internal invesƟ gaƟ ons, conducƟ ng internal invesƟ gaƟ ons (including in-country witness 
interviews and document collecƟ ons and reviews), developing remediaƟ on strategies 
(including employee discipline, compliance program enhancements, and employee 
training), draŌ ing voluntary disclosures to the U.S. government, negoƟ aƟ ng resoluƟ ons 
with the U.S. government, developing strategies for collateral issues (including public 
relaƟ ons and related liƟ gaƟ on), selecƟ ng independent monitors, and interfacing with 
independent monitors on behalf of clients. Mr. Tillen also has managed FCPA due 
diligence reviews and compliance audits, draŌ ed numerous FCPA compliance programs, 
developed FCPA training programs, and performed FCPA training for client operaƟ ons 
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