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BECOMING AN FCPAͳSAVVY 
DIRECTOR
How can directors, who are not management, but whose responsibiliƟ es extend 
to their companies’ anƟ -corrupƟ on compliance programs, meaningfully help the 
companies they serve? One answer is: by becoming FCPA-savvy directors.

In defi ning how a board member can be a knowledgeable and valuable company 
resource in managing FCPA issues, the following may be helpful benchmarks.

Know Yourself. By this we mean, of course, know your company. The principle 
that eff ecƟ ve compliance programs need to be tailored to a company’s 
parƟ cular circumstances refl ects the reality that an off -the-shelf compliance 
program will almost always be less eff ecƟ ve than one that is tailored to the 
parƟ cular corrupƟ on risks that a company faces. Risk assessments have become 
a commonly recommended part of compliance because they help companies 
deploy their compliance dollars to maximum eff ecƟ veness.

A company that sells high-cost services directly to a single government ministry 
in the Middle East has a diff erent risk profi le than a company that sells large 
quanƟ Ɵ es of inexpensive products to numerous government-controlled compa-
nies through a network of distributors in China. Factors such as the prevalence of 
offi  cial corrupƟ on in parƟ cular markets, whether sales reps are paid on com-
mission, a tradiƟ on of promoƟ ng products by entertaining customers, a recent 
acquisiƟ on of another company, local management consisƟ ng enƟ rely of local 
naƟ onals, all are examples of factors that may aff ect risk.

Recognize the Highest Risk Factors. StaƟ sƟ cally, recent enforcement has 
focused overwhelmingly (80-90 percent of recent cases) on corrupt payments 
made by third parƟ es affi  liated with companies rather than company employees. 
Sales reps, consultants, brokers, local agents, and joint venture partners who 
cross the line can all create vicarious liability for the company that uses them. 
State-dominated economies, as in China, also present inherently high risks 
because state-owned companies are ubiquitous and the FCPA defi nes all 
employees of “instrumentaliƟ es” as “foreign offi  cials” to whom making an illicit 
payment is a crime.

Be Alert to False PosiƟ ves. A report that a company doing business abroad 
has had no hotline reports raising FCPA issues may say more about the hotline 
than about the absence of corrupƟ on. Likewise, an assurance from a third-party 
agent or representaƟ ve that he or she knows “all about the FCPA” should not be 
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taken at face value. And the fact that a company has a compliance program, or 
parƟ cular program elements, is not, in and of itself, a guarantee that all company 
employees resist the demands or temptaƟ ons of offi  cial corrupƟ on. It is useful to 
appreciate that compliance program elements are prevenƟ ve tools, not an end 
in themselves—and not a legal defense.

Consequently, although board oversight may well focus iniƟ ally on features of a 
company’s compliance program, it should never end there. Rather, the harder 
and more important quesƟ on is how thoroughly the compliance program is pub-
licized, understood, accepted, and assimilated into the daily conduct of company 
employees who are working in the fi eld in a compeƟ Ɵ ve internaƟ onal business 
context.

Remember ArƟ cles 1-5. If this is the only arƟ cle of this series you have read, 
you need to go back and confi rm that you appreciate points previously covered, 
including:

• That the anƟ -corrupƟ on legal landscape has changed quickly and dramaƟ cally, and 
is sƟ ll evolving. To date, 140 countries have commiƩ ed to adopt and enforce laws 
like the FCPA, and enforcement is gradually increasing. Changes in the rules of the 
game worldwide are slowly leveling the playing fi eld.

• As FCPA issues increasingly come to corporate boards, directors can facilitate eff ec-
Ɵ ve board oversight by knowing the contours of anƟ -corrupƟ on law prohibiƟ ons, 
by understanding what their company’s highest risks are, by being independent and 
inquisiƟ ve when potenƟ al issues arise, and by ensuring that the company’s audit 
and compliance funcƟ ons have direct access to the board.

• AuthoritaƟ ve guidance on eff ecƟ ve anƟ -corrupƟ on compliance programs is now 
available and can be readily understood. Long a subjecƟ ve, moving target, compli-
ance “best pracƟ ces” are now less elusive and consistently include, for example, 
risk assessments, credible senior management commitments to ethical conduct, 
user-friendly travel and hospitality guidelines, due diligence, and fi eld-tesƟ ng the 
eff ecƟ veness of the program.

• Voluntary disclosure presents two sets of risks. The government is puƫ  ng an 
increasingly heavy thumb on the scale to encourage voluntary disclosure, including 
the promise of “tangible benefi ts.” But disclosing also presents risks, and disclosure 
decisions can now potenƟ ally lead to a variety of possible scenarios.

• The extraordinary costs of FCPA invesƟ gaƟ ons that have been reported in the press 
and SEC fi lings are oŌ en avoidable. Board oversight and input can help avoid cost 
escalators that have pushed the costs of some invesƟ gaƟ ons off  the charts, some-
Ɵ mes even beyond the penalƟ es imposed.

Know That There Are Two RealiƟ es. One reality is the enforcement agencies’ 
views on issues and enforcement policies, posiƟ ons on which they are rarely 
challenged in court. The other is what knowledgeable counsel believe the 



government could sustain in court, should their interpretaƟ ons or posiƟ ons be 
challenged. The two may not be the same. The operaƟ ve rules of the game are 
the agencies’ views unless a company is prepared to go to court or to mount a 
serious challenge within the agencies.

Stay Ahead of the Curve. At all stages, staying ahead of the curve pays valuable 
dividends. Learning of potenƟ al issues and evaluaƟ ng them as quickly as 
possible can someƟ mes enable companies to head off  violaƟ ons, and can always 
help minimize exposure. RemediaƟ ng quickly and aggressively will posiƟ on a 
company well, whether it remains a step ahead of the sheriff  or gets a call.

The boƩ om line is that although board members do not need to be FCPA 
experts, they can be highly valuable to their companies if they make certain that, 
as directors, they are FCPA-savvy.


