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Declinations During the FCPA Boom
James G. Tillen and Marc Alain Bohn, Miller & Chevalier Chartered

As enforcement of the Foreign Corrupt Practices Act
(“FCPA” or “Act”) has risen to new heights in recent
years, grabbing headlines and sparking an intense
debate on how the Act should be prosecuted, there
has been a less publicized trend that has paralleled
this increase: decisions by the U.S. Department of
Justice (DOJ) and Securities and Exchange Commis-
sion (SEC) to conclude formal and informal investi-
gations into potential violations of the FCPA without
bringing enforcement actions.

An Increase in Known Declinations

Such decisions to conclude investigations without
enforcement — popularly known as “declinations”
— are the most desirable outcome of an FCPA in-
vestigation for a company, but since U.S. enforce-
ment authorities do not publicize these decisions, it
is difficult to know how frequently they occur. En-
forcement officials routinely suggest that declina-
tions are commonplace, but provide few concrete
details as to how often they occur or what circums-
tances would merit a decision to decline.

At a recent anti-corruption summit in Russia this
March, Deputy Assistant Attorney General Greg An-
dres noted that although there were a record num-
ber of FCPA enforcement actions brought in 2010,
the DOJ also declined to prosecute “a record num-
ber of cases.”” Andres attributed such decisions to a
company’s ability to demonstrate “sound” internal
procedures and compliance programs and, at least
in part, to the self-disclosure of potential miscon-
duct -- something Andres characterized as an “im-

portant factor” in arriving at a decision to decline
FCPA enforcement.?

Lack of Transparency by Enforcement Authorities

While the DOJ and SEC are under increased pres-
sure from FCPA practitioners and corporations sub-
ject to the Act to announce individual decisions to
decline enforcement and explain the reasoning be-
hind these decisions, they have, thus far, largely
rejected calls to do so. When pressed on this issue
at a recent congressional hearing, Andres explained
that the government does not disclose this informa-
tion “in large part because we don’t want to penal-
ize a company or an individual that’s been investi-
gated and not prosecuted,” suggesting “[t]here may
be some prejudice from that.”* As a result, declina-
tions are currently only reported on if disclosed by
the companies involved, generally through public
filings or by press release.

Known Declinations

Despite this lack of transparency from enforcement
authorities, we have partially corroborated Andres’
claim that there were a record number of declina-
tions in 2010 by conducting a systematic review of
SEC filings and other public records. As reflected in
the accompanying graph, nearly half of the declina-
tions we identified -- six by the DOJ and six by the
SEC -- appear to have occurred in 2010, which is
almost double the number of declinations we were
able to confirm for 2009.
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Our review, while certainly incomplete, extended
back to 2008 and identified at least twenty-five
formal declinations by the DOJ and/or SEC involving
twenty companies, nearly all of them publicly-listed.
We also identified several additional cases that
might represent declinations, but for which we
could find no explicit confirmation of a decision to
decline prosecution.’ The dearth of private compa-
nies among those with known declinations is due to
the fact that these companies are not bound by the
same disclosure requirements as companies listed
on public exchanges, both in terms of ongoing in-
vestigations and resolutions. As a result, private
companies may often conclude that the hazards of
revealing a declination outweigh any potential ben-
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efits, particularly if the underlying investigation was
not publicly disclosed.

Even where we have been able to confirm a declina-
tion, there are usually significant unanswered ques-
tions as companies, in most instances, do not state
the basis for the declinations they have received
and often provide only limited information about
the conduct that was investigated. Thus, it is often
unclear why a government investigation has closed
without enforcement. It could be that no violations
were found to have occurred, that no basis for ju-
risdiction existed, that enforcement authorities
elected to do nothing in deference to a foreign in-
vestigation, or that the declination itself represents
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a benefit in recognition of a company’s voluntary
self-disclosure, remediation and/or cooperation.

Analysis of Specific Declinations for Trends

Despite the limited information available, one can
sometimes still infer the reasoning behind a given
declination. For example, in at least six instances --
Bristow Group, Inc., Con-Way Inc., Avery Dennison
Corp., General Electric Co., Ball Corp., and Rockwell
Automation, Inc. -- the DOJ formally declined to
prosecute companies® while the SEC filed civil FCPA
charges for alleged accounting violations and/or
sought administrative orders enjoining the compa-
nies from future violations of the Act.” Under these
circumstances, and considering the fact that the SEC
brought no civil anti-bribery claims, it is likely that
the DOJ determined there was insufficient evidence
or lack of jurisdiction to pursue criminal anti-bribery
charges and that the civil violations were insuffi-
cient to support criminal accounting charges.

Where the DOJ and SEC have both declined to pur-
sue enforcement -- such as the recent investigations
involving Global Industries, Ltd., Digi International
Inc., Golden Minerals Co. (formerly Apex Silver
Mines Ltd.), and CB Richard Ellis Group Inc.® -- it
may be more difficult to decipher a motive. If juris-
diction existed over any potential misconduct in
these matters, however, the declinations them-
selves may represent a benefit in recognition of the
voluntary self-disclosure, remediation and notewor-
thy cooperation provided by each of these compa-
nies.

Declinations and Voluntary Self-Disclosures

Although divining the specific rationale of the DOJ
and SEC in individual cases like these can be chal-
lenging, the vast majority of known declinations are
nevertheless in response to conduct that companies
have voluntarily self-disclosed. Nineteen of the
twenty-five declinations we identified (or 76 per-
cent) involved self-disclosures. It is clear that, as a
general matter based on known declinations, a
company that self-discloses potential FCPA viola-
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tions is significantly more likely to secure a declina-
tion than a company that does not.

The benefits of voluntary self-disclosures are fre-
qguently hotly debated in the FCPA community, and
factoring in the recent rise in declinations further
affects the calculus involved in determining such
benefits. A significant portion of FCPA enforcement
activity in recent years has resulted from conduct
that companies chose to voluntarily self-disclose —
constituting nearly 60 percent of combined corpo-
rate resolutions since 2007 by our calculations® —
which, when considered alongside the often large
monetary penalties imposed as part of some of
these enforcement actions, has led many commen-
tators to call into question the benefits of self-
disclosures. Establishing the exact benefits of mak-
ing a voluntary self-disclosure, however, is a com-
plicated undertaking since: (1) enforcement author-
ities do not quantify the benefits of self-disclosure;
(2) settlement documents in FCPA dispositions con-
tain varying degrees of detail regarding illicit pay-
ments made and the corresponding benefits ob-
tained, frustrating efforts to compare cases; (3) set-
tlement agreements typically focus on the total
benefit derived from multiple factors, including var-
ious types of cooperation and remediation, in addi-
tion to the act of self-disclosing; and (4) as noted
earlier, it is not clear how often the DOJ declines to
pursue enforcement in the face of a self-disclosure.

An analysis we conducted of combined enforce-
ment actions and known declinations since 2007,
however, found that the average combined mone-
tary assessment (including penalties and disgorge-
ment) imposed in cases where violations were vo-
luntarily self-disclosed dropped by nearly 20 per-
cent when declinations were included. In addition,
in order to compare the penalties and disgorgement
assessed in voluntarily self-disclosed matters with
non self-disclosed matters, we calculated the aver-
age amount companies were penalized per dollar of
identifiable profit they received.’® We found that,
when compared against the average profit compa-
nies realized from their illicit conduct, the average
combined monetary assessment imposed on com-
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panies which voluntarily self-disclosed was nearly
25 percent lower than that imposed on companies
that did not. In summary, when factoring in declina-
tions, self-disclosers paid approximately $1.3 dollars
in fines and disgorgement for every $1 dollar they
earned in illicit profit, while companies that did not
self-disclose paid approximately $1.7 dollars.

Importance of Considering Declinations

Although decisions to close FCPA investigations by
declining to take enforcement actions might reflect
an insufficiency of evidence, the absence of jurisdic-
tion, or a lack of actionable misconduct, they can
also represent the clearest evidence of benefit from
a voluntary self-disclosure or from extraordinary
cooperation. Therefore, any determination of
whether to voluntarily self-disclose a potential vi-
olation or cooperate fully with enforcement author-
ities in an investigation is incomplete without in-
cluding the recent spike in declinations in the analy-
sis of what, strategically, is in the company’s best
interest.

The recently published Dodd-Frank whistleblower
regulations, which are scheduled to go into effect
August 12, 2011, may end up significantly altering
this voluntary self-disclosure analysis.** The regula-
tions will naturally lead to an uptick in self-
disclosures as public companies race whisteblowers
to bring potential issues to the SEC’s attention.
Whether the SEC (and DOJ) will view company self-
disclosures in this context as “voluntary” remains to
be seen. One helpful byproduct of the new regula-
tions, however, may be more available data on fu-
ture declinations announced in the public filings of
issuers reporting FCPA-related matters to the SEC.

James G. Tillen is a member at Miller & Chevalier
Chartered, where he chairs the firm’s FCPA and Anti-
Corruption practice group. Marc Alain Bohn is an
associate with the international practice group at
the firm.
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