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BRIBERY & ANTI-CORRUPTION

to U.S. jurisdiction under what’s known as 
“dd-3” of the statute.  These provisions 
will remain unchanged and the U.S. will be 
unlikely to back away when it has a juris-
dictional hook.  Enforcement practices may 
evolve, however, when we move into a zone 
of concurrent jurisdiction by two states that 
are both actively enforcing their anti-cor-
ruption laws.  We’ve had a taste of that in 
a few cases, but we will see more if there is 
meaningful enforcement by other countries.  

Simeoultaneous prosecution by more than 
one country will force more coordination, 
as companies seek to avoid duplicative 
sanctions to the extent possible.  So if in 
a few years you have a situation similar 
to Siemens, with a number of countries 
actively investigating the same pattern of 
improper payments, we will see pressure 
to manage those investigations in a coor-
dinated way.

Which country, in the course of 5-10 
years, will develop the next “most talked 
about” anti-corruption regulation, or will 
be the next active enforcement agency in 
anti-corruption?

I think the Germans are leading that 
race at the moment.  They have had pretty 
active enforcement.  I think the UK is a very 

Until the soon-to-be-released UK Brib-
ery Act guidance is actually published, 
companies are left in a state of anxi-
ety as to how strictly the Act will be 
enforced. Furthermore, until the Act is 
actually enforced in a meaningful way, 
questions abound as to the impact the 
Act will have in the U.S., and whether 
the DOJ might be “dethroned” as the 
world’s top anti-corruption cop.  Ethi-
sphere spoke with Homer Moyer, FCPA 
expert at Miller Chevalier, to discuss 
these questions and the broader uncer-
tainty around the future of anti-corrup-
tion enforcement.

Now that the UK Bribery Act appears 
to actually be ready for implementation, 
will the DOJ react and become even more 
aggressive, or will it let the UK take some 
of its thunder?

My guess is that the UK Bribery Act 
will not significantly affect U.S. enforce-
ment and that the trend lines in the U.S. 
will continue as they have been for the 
last couple of years.  If the UK law is im-
plemented and meaningful enforcement 
begins, what we might see is more coordi-
nation between the two countries.  I don’t 
think that U.S. agencies will slow down 
their enforcement. 

The one exception is that U.S. enforcement 
may be used less to prod foreign govern-
ments to enforce their own laws, which 
has occasionally been the case in the past.  
If, in fact, the UK begins to enforce its law 
seriously, that could usher in more active 
collaboration.  For many years the U.S. was 
something of a lone ranger in anti-corrup-
tion enforcement. As other countries be-
gin to get serious about enforcement, be 
it Germany or UK or others, I think U.S. 
enforcement authorities will be open to 
collaboration and that could mean a little 
drop off in the number of non-U.S. compa-
nies prosecuted in the U.S.  But we are still 
some time away from that point, I think.

The DOJ has prosecuted several com-
panies that are headquartered outside 
of the U.S. for an instance of bribery that 
took place outside of the U.S. because the 
companies are listed or have operations 
in the U.S.  Do you anticipate the DOJ will 
continue that approach?  

DOJ and SEC have aggressively en-
forced the FCPA against non-U.S. compa-
nies, on the grounds either that a foreign 
company is an “issuer” of securities in 
the United States or that some part of the 
bribe-paying activity has occurred within 
the United States, subjecting the company 
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interesting question mark.  There has been 
a torrent of commentary about the coming 
UK law and how fearsome it will be and 
how broad its jurisdictional reach will be. I 
think it will be fascinating to see how that 
plays out.  

Do you predict the commercial provi-
sions of the UK Bribery Act will be en-
forced as stringently as the government-
bribery provisions?

I expect that the guidance that comes 
out in the UK in the next few weeks will 
address this issue and will allay some of 
the most alarmist concerns, namely that 
the UK law will prohibit all business pro-
motional activity and all business hospital-
ity.  I have trouble believing that the Act 
will either be interpreted in that manner or 
enforced in that manner.  My suspicion is 
that a few aspects of the UK law that have 
attracted the most commentary will, in re-
ality, turn out to be less aggressive than 
some people have feared.

Ethisphere has spoken with many 
companies that are worried about the 
Act and are concerned as to whether or 
not their current compliance programs 
satisfy the Act’s requirements.  What one 
piece of advice can you offer companies 
that are developing or improving upon 
current anti-corruption programs in order 
to meet requirements of both the FCPA 
and UK Bribery Act?

The most important step is to have in 
place a good, thoughtful, risk-based compli-
ance program.  If a company has a strong 
compliance program that meets the ever-
moving target of best practices under the 
FCPA, it should be well-positioned.  Com-
panies may well want to tweak their pro-
grams to meet new UK standards, but those 
standards have yet to be fully articulated.  A 
strong anti-corruption compliance program 
that reflects the best practices standards 
that have developed over time under the 
FCPA will likely meet all or most of the stan-
dards that the UK may announce.

It would be a mistake, I think, to build a 
program right now around the strongest of 
the Chicken Little cries about what the UK 
Bribery law is going to prohibit or require.  
I would look to FCPA best practices, or the 
new OECD guidance, and then wait to see 
the guidance that comes out of the UK.

At the end of the day, I will be surprised 
if the differences between the FCPA and 
Bribery Act – both of which implement 
the OECD convention – are dramatically 
different.  There will be differences, but I 
suspect that the implementation process  
in the UK will bring the two together more 
than it will separate them.

Let me add one qualification to that which 
is focused on the phrase “adequate proce-
dures.”  There is a scenario in which that 
phrase could be defined in such a way as to 
create a new floor, if you will, below which 

compliance programs should not drop.  I 
don’t know that it will be defined with the 
degree of precision some of the comments 
coming out of the SFO suggested.  It will 
be a bit more of an organic test and less of 
a checklist, but that is the one provision of 
the Act that I think, depending on imple-
mentation, could make significant changes 
to the compliance program.

Do you believe the UK Bribery Act will 
actually be successful in preventing brib-
ery that otherwise would not have been 
prevented by the FCPA?

Well the UK Bribery Act certainly will 
have a broader jurisdictional reach and 
therefore apply to many corporations that 
may now not be subject to the FCPA ex-
cept where there is some connection with 
the U.S.  I think that is the significant dif-
ference.  As I said, whether the full juris-
dictional scope will be implemented and 
its exercise remains to be seen, and wheth-
er it’s fully consistent with principles of 
international law remains to be seen, but 
it’s very broad and deep.  It is broader than 
the FCPA and could, for example, produce 

a prosecution of a German company do-
ing business in South America and paying 
a bribe about which there is no connec-
tion to the UK other than the fact that the 
German company has unrelated business 
operations in the UK.  That’s a very broad 
jurisdictional reach, but one that the law as 
written suggests.
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 I HAVE TROUBLE BELIEVING 
THAT THE ACT WILL PROHIBIT 

ALL HOSPITALITY AND 
PROMOTIONAL ACTIVITY.  

MY SUSPICION IS THAT A FEW 
ASPECTS OF THE UK LAW 

THAT HAVE ATTRACTED THE 
MOST COMMENTARY WILL, IN 
REALITY, TURN OUT TO BE LESS 

AGGRESSIVE THAN SOME PEOPLE 
HAVE FEARED.
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