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PREFACE

Preface

Legal Privilege & Professional Secrecy 2018
Third edition

Getting the Deal Through is delighted to publish the third edition of
Legal Privilege & Professional Secrecy, which is available in print, as an
e-book and online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on India, Portugal, Spain and Ukraine.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editors,
Matthew T Reinhard and Dawn E Murphy-Johnson, of Miller &
Chevalier Chartered, for their continued assistance with this volume.

GETTING THE /§<
DEAL THROUGH 2

London
April 2018
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GLOBAL OVERVIEW

Global overview

Matthew T Reinhard and Dawn E Murphy-Johnson

Miller & Chevalier Chartered

As highlighted in previous editions of Legal Privilege & Professional
Secrecy, cross-border legal disputes have quickly become commonplace
in the international legal community, and issues concerning legal privi-
lege and professional secrecy are frequently front-page news.

More often, lawyers are finding themselves in the crosshairs of
international investigations and litigation - with the secrets they are
professionally and legally bound to keep at risk - making it crucial for
attorneys working on day-to-day international matters and corporate
counsel guiding their companies into new international markets to
appreciate the intricacies of local privilege and professional secrecy
protections. The constitutions, laws and regulations of many nations
prohibit attorneys from revealing their clients’ secrets, but the country-
specific nuances are legion.

This volume intends to bring to light some of the major differ-
ences between jurisdictions so that practitioners can best shape their
approaches to communicating with their clients, effectively gather
and use evidence when their work takes them outside their home
country, and identify local counsel well-versed in the contours of
local protections for attorney-client communications and attorney
work product.

This area of the law is changing rapidly, especially for in-house
attorneys. In Switzerland, for example, the attorney-client privilege
does not extend to communications exchanged between a client and

www.gettingthedealthrough.com

in-house counsel. The Swiss legislature is slated to consider whether
to include professional rules in the Swiss Code of Civil Procedure that
would protect communications with, or work product prepared by, in-
house counsel from disclosure - just as communications with, or work
product prepared by, outside counsel is protected. Nearby in Germany,
whether in-house counsel enjoy the protection of lawyers’ privilege is
up for debate.

The uncertain situation has created tension between the pres-
sure on corporations to conduct internal investigations (on the one
hand) and the reluctance of the courts to extend lawyers’ privilege to
in-house attorneys (on the other hand). Layer on top of these already-
tricky considerations the broad, and often contradictory, data privacy
and protection laws around the globe (such as the recently enacted
General Data Protection Regulation in the European Union), and
navigating legal privilege and professional secrecy can become a
Herculean task.

The authors in this volume continue to be at the top of their game
in terms of knowing the ins and outs of the protections embodied in
legal privilege and professional secrecy in their home countries. Each
country-specific chapter, written by well-qualified attorneys, brings
important local insights into the issues of the day. That said, this guide
is just that: a guide. Complex questions should always be addressed by
competent and diligent local counsel.

© Law Business Research 2018
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UNITED STATES

United States

Matthew T Reinhard, Dawn E Murphy-Johnson and Sarah A Dowd

Miller & Chevalier Chartered

Domestic legislation

1 Identify and describe your jurisdiction’s laws, regulations,
professional rules and doctrines that protect communications
between an attorney and a client from disclosure.

In the United States, the protection governing attorney-client commu-
nications is called the ‘attorney-client privilege’. Attorney-client privi-
lege, which seeks to protect the confidentiality of the attorney-client
relationship, first developed as a common law privilege to prevent
compelled disclosure of certain attorney-client communications dur-
ing litigation. Although attorney-client privilege is a rule of evidence,
it applies beyond issues of admissibility in court and reaches other
matters, including pretrial discovery, subpoenas and internal investi-
gations. Even though attorney-client privilege is not constitutionally
protected, it is an absolute privilege that other public policy concerns
cannot overcome.

In the federal courts, protections for attorney-client communi-
cations are embodied in part in Federal Rule of Civil Procedure 26,
Federal Rule of Criminal Procedure 16 and Federal Rules of Evidence
so1and §502.

Federal Rule of Civil Procedure 26 governs attorney-client privi-
lege in the context of civil discovery. Rule 26(b) (1) allows civil pretrial
discovery for non-privileged materials. Rule 26(b)(s) provides proce-
dures for claiming that materials are privileged and are, therefore, not
discoverable.

Federal Rule of Criminal Procedure 16 governs discovery in federal
criminal cases. Rule 16(b)(2) protects from disclosure any statements
made by the defendant to his or her attorney.

Federal Rule of Evidence 501 provides that attorney-client privi-
lege applies in federal court proceedings. Federal Rule of Evidence 502
limits the scope of waiver of attorney-client privilege when a disclosure
is made in a federal proceeding, to a federal office or agency, in state
proceedings or when the disclosure is inadvertent.

This chapter focuses largely on federal law, which applies in the
federal courts. However, practitioners must be aware that each of the
50 US states has developed its own rules governing attorney-client
privilege, and those rules apply in state courts. State privilege rules are
often very similar to the federal rules, but there can be important dis-
tinctions, depending on the circumstances.

2 Describe any relevant differences in your jurisdiction
between the status of private practitioners and in-house
counsel, in terms of protections for attorney-client
communications.

Attorney-client privilege can apply equally to communications to and
from in-house lawyers, just as it can apply to communications to and
from private practitioners. Generally speaking, for privilege to attach
to communications to or from in-house counsel, the in-house lawyer
must be engaged in providing legal advice, not business advice. The
limits on privilege for in-house attorneys’ communications are dis-
cussed further in question 12.

www.gettingthedealthrough.com

3 Identify and describe your jurisdiction’s laws, regulations,
professional rules and doctrines that provide protection from
disclosure of tangible material created in anticipation of
litigation.

Protections for work product first arose under federal common law in

a decision by the United States Supreme Court, Hickman v Taylor, 329

US 495 (1947). Today, the federal protections for work product are gov-

erned by Federal Rule of Civil Procedure 26, Federal Rule of Criminal

Procedure 16 and Federal Rule of Evidence 502.

Federal Rule of Civil Procedure 26(b)(3) provides that a party may
not discover documents and tangible things that are prepared in antici-
pation of litigation for trial by or for another party or its representative.

However, such materials may be discovered if ‘they are otherwise
discoverable’ and ‘the [requesting] party shows that it has substantial
need for the materials to prepare its case and cannot, without undue
hardship, obtain their substantial equivalent by other means’.

In addition, Rule 26(b)(3) requires courts to ‘protect against disclo-
sure of the mental impressions, conclusions, opinions, or legal theories
of a party’s attorney or other representative concerning the litigation’.

Pursuant to Federal Rule of Criminal Procedure 16(b)(2), a defend-
ant in a criminal case is not required to produce to the government any
‘reports, memoranda, or other documents made by the defendant, or
the defendant’s attorney or agent, during the case’s investigation or
defence’.

And, with certain exceptions, the government is not required to
produce to the defendant any ‘reports, memoranda, or other internal
government documents made by an attorney for the government or
other government agent in connection with investigating or prosecut-
ing the case’, or any ‘statements made by prospective government wit-
nesses except as provided in 18 USC § 3500 [relating to the production
of non-testimonial statements by government witnesses in criminal
proceedings]’.

Federal Rule of Evidence 502 limits the scope of waiver of work
product protections when a disclosure is made in a federal proceeding,
to afederal office or agency, in state proceedings or when the disclosure
is inadvertent.

Again, practitioners must be aware that each of the 50 US states
has developed its own rules governing protections for work product,
and those rules apply in state courts. State work product protections
are often very similar to the federal rules, but there can be important
distinctions, depending on the circumstances.

4 Identify and summarise recent landmark decisions involving
attorney-client communications and work product.

Upjohn v United States, 449 US 383 (1981) is the seminal United States
Supreme Court case on attorney-client privilege with regard to com-
munications between counsel and corporations to individual employ-
ees. The Court held that attorney-client privilege protected certain
communications made between in-house counsel and non-manage-
ment employees during an internal investigation.

In Hickman v Taylor, 329 US 495 (1947), the Supreme Court estab-
lished the work product doctrine for federal courts. Because attorneys
play an essential role in the adversarial system, the Court held that an
attorney’s mental processes must be protected from discovery during
litigation.
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More recently, a federal appellate court in In re Kellogg Brown &
Root Inc, 756 F3d 754 (DC Cir 2014), extensively reviewed the attorney-
client privilege and the work product doctrine in the context of corpo-
rate internal investigations, and overturned a lower court’s ruling that
the investigation materials in question were not privileged. First, the
Court of Appeals held that for attorney-client privilege to attach, out-
side counsel does not have to conduct the internal investigation; such
investigations may be led by in-house counsel. Second, privilege still
attaches when non-attorney agents conduct an internal investigation at
the direction of counsel. Third, for privilege to attach to an investiga-
tor’s interview of a company employee, if other indicia of privilege are
present, then the investigator does not have to inform the employee that
the conversation is privileged. The Court of Appeals also held that even
when a company has a regulatory duty to investigate, attorney-client
privilege can still attach. With regard to work product, the Court held
that documents are protected from disclosure when they incorporate an
investigator’s mental impressions.

Attorney-client communications

counsel directs another department to conduct the investigation, then
that department becomes the lawyer’s agent and can meet the standard
for a privileged communication.

7 Inyourjurisdiction, do the protections for attorney-client
communications belong to the client, or is secrecy a duty
incumbent on the attorney?

Privilege belongs to the client, not the lawyer. A lawyer’s duty of con-

fidentiality is a separate ethical duty rather than an evidentiary rule. A
client can demand that an attorney waive privilege on his or her behalf.

8 To what extent are the facts communicated between an
attorney and a client protected, as opposed to the attorney-
client communication itself?

Facts are not privileged. However, a client cannot be compelled to dis-
close which particular facts were relayed to his or her lawyer, or which
facts the lawyer asked him or her to relay for the purpose of providing or
seeking legal advice.

5 Describe the elements necessary to confer protection over
attorney-client communications.

Attorney-client privilege attaches to a communication between privi-
leged persons, made in confidence, for the purpose of seeking or obtain-
ing legal advice.

Generally, the communication must occur between a client and
lawyer who have established an attorney-client relationship - or
between a potential client and a lawyer, when the potential client seeks
to establish an attorney-client relationship for the purpose of obtaining
legal advice.

The primary purpose of a communication must be to seek or pro-
vide legal advice, though an implicit request for legal advice is gener-
ally sufficient to meet the standard. Attorney-client privilege does not
apply to business advice. Distinguishing between legal advice and busi-
ness advice is a fact-intensive, case-by-case inquiry. Advice on the legal
or tax consequences of a business decision is legal advice; however, a
communication in which an attorney evaluates a business decision is
not privileged. So, for example, simply copying in-house counsel on an
email regarding a business matter does not render the communication
privileged unless it is clear that the communication was sent to counsel
so that he or she could then provide legal advice.

The privilege protects against disclosure of the particular facts a cli-
ent shares with his or her attorney, the legal questions the client asks his
or her lawyer, the legal advice given by the lawyer to his or her client and
the fact-based questions the lawyer asks his or her client.

In most jurisdictions, a lawyer-to-client communication is pro-
tected, but it must relate to a prior confidential communication the
client made to the lawyer. Legal advice is protected by attorney-client
privilege only when the advice reflects a confidential client-to-lawyer
communication. The privilege also protects internal lawyer memo-
randa memorialising privileged communications. Lawyer-to-lawyer
conversations among lawyers in the same firm and representing the
same client are also considered privileged conversations.

Because attorney-client privilege is intended to protect the expec-
tation of confidentiality, it will not attach to a communication if a non-
agent third party is present.

6 Describe any settings in which the protections for attorney-
client communications are not recognised.

Attorney-client communications made during the course of an inter-
nal investigation can be privileged, but only when the communication
meets the usual standard for privilege - a confidential communication
for the purpose of seeking or giving legal advice. Privilege does not
attach simply because an attorney is conducting the investigation; privi-
lege attaches only when the attorney conducts the investigation as a
legal adviser for the purpose of providing legal advice.

Companies often use outside counsel to conduct internal inves-
tigations to ensure that privilege attaches to attorney-client commu-
nications made during the investigation. But privilege can also attach
when in-house counsel directs an internal investigation for the purpose
of providing legal advice. In-house counsel can direct other, non-legal,
departments to conduct the investigation, and privilege will attach so
long as the fruits of the investigation are for legal advice. If in-house
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9 Inwhatcircumstances do communications with agents of
the attorney or agents of the client fall within the scope of the
protections for attorney-client communications?

As a general rule, communications with a client’s agents fall outside the
scope of privilege. In contrast, communications with a lawyer’s agents
fall inside the scope of privilege.

A client’s agent is only within the scope of privilege, such that it will
attach to the confidential communication, when the agent is necessary
to the communication between the client and lawyer. Some jurisdic-
tions use a ‘reasonableness’ standard for evaluating whether the client-
agent was necessary. Examples of client-agents found to be within the
scope of privilege include translators, co-counsel, independent audi-
tors and consultants. However, the issue is analysed on a case-by-case
basis, so an accountant might be within the scope of privilege for one
client but not for another. Courts have concluded that friends, former
personal lawyers and union representatives are generally outside the
scope of privilege. Family members and spouses can fall within privi-
lege depending on the circumstances.

Lawyers’ agents can be within the scope of privilege, such that it
attaches to a confidential communication with the agent. Courts have
regularly held that members of a lawyer’s regular staff, such as secretar-
ies and paralegals, are within the scope of privilege. But not all lawyers’
agents are within the scope. When a lawyer uses irregular staff mem-
bers, privilege may be destroyed unless the lawyer takes care to ensure
privilege attaches, for example, by engaging the person directly, in writ-
ing, with a contract stating that the services are for the purpose of pro-
viding legal advice.

10 Can a corporation avail itself of the protections for attorney-
client communications? Who controls the protections on
behalf of the corporation?

Yes, a corporation can avail itself of the protections for attorney-client
communications. Both in-house counsel and outside counsel represent
the incorporeal institution, not its employees or directors. Within the
corporate structure, separate entities can retain their own counsel. The
lawyer represents the corporate entity that hired him or her - such as a
board, an audit committee or a pension plan.

Generally, only high-level executives can waive the company’s
privilege. That said, some courts allow any employee who has access to
the privileged communication to waive privilege. In addition, the com-
pany’s lawyer can waive privilege when authorised.

11 Do the protections for attorney-client communications extend
to communications between employees and outside counsel?

Yes, communications between an employee and outside counsel can be
privileged - as long as the communication is for the purpose of provid-
ing legal advice and the employee is discussing matters related to his or
her employment.

To assess whether the employee-lawyer communication is privi-
leged, federal courts and many states use the ‘functionality test’ articu-
lated in Upjohn v United States, 449 US 383 (1981). Upjohn requires the
court to evaluate the role the employee played in the conduct at issue
and the facts the employee possessed.

Getting the Deal Through - Legal Privilege & Professional Secrecy 2018
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The minority rule, used by a handful of states, allows only the
company’s ‘control group’ to engage in privileged communications
with company counsel. The control group consists of high-ranking
employees who are responsible for corporate decision-making.

12 Do the protections for attorney-client communications
extend to communications between employees and in-house
counsel?

Yes, communications between employees and in-house counsel can
be privileged as long as they meet either the Upjohn test or the ‘control
group’ test, depending on the jurisdiction.

13 Towhat degree do the protections for attorney-client
communications extend to communications between
counsel for the company and former employees?

Attorney-client privilege extends to a communication between com-
pany counsel and a former employee as long as the communication
meets the Upjohn standard or the control group test. The communica-
tion between the former employee and company counsel must also be
for the purpose of providing legal advice, rather than business advice.

However, a communication between company counsel and a for-
mer employee is not privileged when company counsel provides infor-
mation to the former employee regarding developments that occurred
after the employee left the company.

14 Who may waive the protections for attorney-client
communications?

The client and the client’s successors in interest may waive their own
privilege. When an attorney jointly represents more than one client,
a client can waive privilege only as to his or her own communica-
tions with the lawyer. For any communication involving other jointly
represented clients, all the clients must unanimously consent to any
waiver of privilege. In the context of a joint defence or common inter-
est agreement, the power to waive privilege is treated largely the same
way as joint representations.

Alawyer, as an authorised agent, can also waive privilege on his or
her client’s behalf - but only with a client’s authorisation.

15 What actions constitute waiver of the protections for
attorney-client communications?

Two kinds of waiver can occur: express and implied. An express waiver
occurs through any intentional disclosure of a privileged communica-
tion, and can occur despite a confidentiality agreement or disclaimer.
Express waivers must also be voluntary; a thief cannot destroy privi-
lege by disseminating stolen privileged documents.

An implied waiver occurs without an actual disclosure of a com-
munication. When a party relies on the fact of a privileged commu-
nication or affirmatively raises an issue that implicates privileged
communications, an implied waiver occurs.

Either type of waiver - whether express or implied - can trigger
a subject-matter waiver. A subject-matter waiver requires disclosure
of additional privileged communications regarding the same subject
matter. This prevents litigants from selectively waiving privilege for
materials; all materials concerning that subject must be disclosed if
privilege is waived for any single related communication.

16 Does accidental disclosure of attorney-client privileged
materials waive the privilege?

Inadvertent disclosure in civil pretrial discovery is governed by
Federal Rule of Civil Procedure 26(b)(5)(B), which provides that
if privileged information is inadvertently disclosed during discov-
ery, then the party claiming privilege has an opportunity to prevent
waiver. First, the party claiming privilege must notify the party that
received the information. Then, the recipient of the privileged infor-
mation must promptly return, sequester or destroy the information.
The recipient cannot make use of the information until the claim of
privilege is resolved.

Under Federal Rule of Evidence 502, inadvertent disclosure in a
federal proceeding or to a federal agency does not constitute waiver if:
- the disclosure was inadvertent;

the privilege holder took reasonable steps to prevent disclosure;

and

www.gettingthedealthrough.com

- the privilege holder promptly took reasonable steps to rectify the
error.

Inthis context, ‘inadvertent’ means ‘accidental’. The federal courts have
generally adopted the same standard in non-litigation proceedings.

Recently, parties have begun entering into confidentiality agree-
ments with ‘clawback’ provisions, which provide that an inadvertent
disclosure does not constitute waiver when certain remedial steps are
taken. Courts generally require parties to abide by the terms of such
agreements.

17 Canattorney-client communications be shared among
employees of an entity, without waiving the protections?
How?

Attorney-client communications can be shared among employees
of an entity without waiving privilege only when the employees who
receive the information are those who ‘need to know’ a lawyer’s legal
advice. When the lawyer’s communication is shared beyond those
who ‘need to know’, attorney-client privilege is destroyed. Generally,
courts define those who ‘need to know’ to mean agents of the organisa-
tion who reasonably need to know the contents of the communication
to act on behalf of the organisation. However, courts have noted that
company-wide dissemination of advice may implicate business advice
as opposed to legal advice, which means that attorney-client privilege
did not attach to the communication in the first instance.

18 Describe your jurisdiction’s main exceptions to the
protections for attorney-client communications.

The US legal system recognises two primary exceptions to the attorney-
client privilege: the crime-fraud exception and the fiduciary exception.

Attorney-client privilege does not extend to communications
between an attorney and client where the client uses the legal advice
to later engage in unlawful conduct. This is known as the ‘crime-fraud’
exception. Some courts disagree on the types of fraud to which the
exception applies; some courts limit the exception to common-law
fraud and other courts extend the exception to all frauds. Courts also
disagree about whether the exception applies to other forms of miscon-
duct such as intentional breach of fiduciary duty and intentional torts.

Under the fiduciary exception, a fiduciary cannot claim the protec-
tions of attorney-client privilege when a third-party beneficiary seeks
fiduciary-attorney communications concerning legal advice sought by
the fiduciary in exercising the fiduciary’s duties and responsibilities.
This is because the attorney owes the beneficiary a duty of full disclo-
sure when he or she gives advice to a client acting as a fiduciary for that
beneficiary.

While technically not an exception, when a litigant uses ‘advice of
counsel’ as an affirmative defence, he or she cannot then withhold from
discovery his or her lawyer’s communications concerning that advice.

19 Canthe protections for attorney-client communications be
overcome by any criminal or civil proceedings where waiver
has not otherwise occurred?

No, it is an absolute privilege.

20 Inwhat circumstances are foreign protections for attorney-
client communications recognised in your jurisdiction?

Traditional choice-of-law principles generally apply. First, the court
determines whether the potentially applicable US privilege rule con-
flicts with the potentially applicable foreign rule. If the rules do not
conflict, then the court applies the consistent standard. If they do con-
flict, then the courts generally apply a ‘touch base’ test, which assesses
whether the attorney-client communication sufficiently touched base
with the United States to justify applying the US privilege rule. If the
communication fails the touch base test, the foreign rule applies -
unless other choice-of-law principles foreclose its application.

21 Describe the best practices in your jurisdiction that aim to
ensure that protections for attorney-client communications
are maintained.

Lawyers should carefully protect confidential communications. When
a communication loses its confidentiality, through negligence or pur-
poseful conduct, it can lose its privilege. Lawyers should use secure
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Update and trends

In the past year, issues concerning waiver of attorney-client privilege
and work product protection have become increasingly prevalent in
the United States, and a number of recent cases could have a signifi-
cant impact on how companies balance any desire to cooperate with
enforcement agencies or manage public relations following internal
corporate investigations, and a related effect on pretrial discovery in
civil cases in which litigants seek written materials created during prior
internal investigations.

From the perspective of attorneys guiding corporations that choose
to cooperate with investigations by US regulatory agencies, the case of
SEC v Herrera, No. 17-20301 (Southern District of Florida), is of particu-
lar note and, if followed by other courts, could represent a significant
shift in the dynamic between corporate counsel and enforcement
agencies. To this point, corporate counsel have routinely provided oral
briefings, voluntarily, to enforcement agencies concerning informa-
tion gained from witnesses interviewed in internal investigations. This
long-standing practice has proceeded with the understanding that
such ‘proffers’ only involve the sharing of ‘facts’ and do not waive the
attorney-client privilege.

In Herrera, the US Securities and Exchange Commission (SEC) was
investigating whether General Cable Corporation (GCC) manipulated
its accounting systems. GCC’s outside counsel conducted an internal
investigation and, likely in an effort to be perceived as ‘cooperative’
with the SEC’s investigation, voluntarily provided to the SEC ‘oral
downloads’ of notes and memoranda the law firm prepared surround-
ing the interviews of company executives and employees. The SEC
later initiated civil proceedings against two of GCC'’s executives.

During that case, the executives asked the presiding court to
compel the outside law firm to produce to them all the interview notes
and memoranda created during the firm’s internal investigation. The
court concluded that at the time of the oral summary to the SEC, the
company and the SEC were legal adversaries, and it further decided
that there was little or no substantive distinction for waiver purposes
between physically delivering the notes and memoranda to the SEC,
and reading or orally summarising the substance of the same written
materials to the SEC. The court, therefore, concluded that the law firm
created a limited waiver of work product protection, and it ordered the
company to produce to the two executives all attorney notes and mem-
oranda discussing or reflecting the information disclosed to the SEC.

If widely adopted, the decision in Herrera could have a significant
impact on how corporations choose to share (or not) the content of
their internal investigation interviews with enforcement agencies as
part of an effort to cooperate.

The case of Doe v Baylor University, No. 16-CV-173 (Western
District of Texas) presents a somewhat different issue, concerning the

extent to which an entity can reveal the results of an internal investiga-
tion to the public in an effort to mitigate reputational damage. In that
case, the United States District Court for the Western District of Texas
held that Baylor University waived the attorney-client privilege related
to an internal investigation conducted by an outside law firm when the
university publicly released two documents summarising the results of
the investigation: a 13-page summary of the investigation and its con-
clusions, and another 10-page list of recommendations.

After those documents were released, a group of plaintiffs sued the
university and, as part of pretrial discovery, they sought production of
all materials provided to and produced by the law firm in connection
with the internal investigation. In its analysis, the court found that the
university’s public disclosures were intentional, that the disclosures
provided substantial detail about what the university and its employees
told the law firm and what legal advice the university received in return,
and that the disclosures purported to summarise the entire investiga-
tion. Under those circumstances, the university waived attorney-client
privilege as to ‘the entire scope of the investigation, and all materials,
communications, and information provided [by the university] to [the
law firm] as part of the investigation’.

Though perhaps not as close a case as Herrera, the decision in
Doe should serve as a useful reminder that managing public relations
by sharing the findings of internal investigations conducted by legal
counsel can have deleterious effects on the ability to maintain the attor-
ney-client privilege in future litigation.

Finally, in Smith v Ergo Solutions, No. 14-382 (DDC), a company’s
outside counsel conducted an internal investigation concerning claims
that the company’s managing partner had sexually harassed two
female employees in the workplace. As part of its investigation, outside
counsel created a written report of his findings and recommendations.
During a civil case later brought by two other female employees assert-
ing similar allegations, the managing partner was deposed, and his
testimony revealed several of the remedial measures recommended in
the internal investigation report.

In light of that deposition testimony, the two plaintiffs in the civil
case asked the United States District Court for the District of Columbia
to compel the company to turn over the report. The court concluded,
as an initial matter, that the attorney-client privilege had attached to
the written report, finding that it consisted of confidential legal advice
from an attorney to his client. But the court nonetheless ordered the
company to produce the report to the plaintiffs because the managing
partner had waived the privilege when he revealed the report’s key
conclusions during his deposition. If nothing else, Smith demonstrates
the importance of advising clients on the potential for waiver of the
attorney-client privilege in the course of civil discovery.

computer networks for client communications and lawyers should also
refrain from engaging in confidential communications in public.

Additionally, simply copying a lawyer on a written communication
does not make the communication privileged. Moreover, doing so can
cause lengthy battles concerning whether the communication is privi-
leged and can unintentionally trigger a subject-matter waiver.

Lawyers should also carefully label documents and provide privi-
lege logs when producing documents to an adversary or to a government
agency. Under Federal Rule of Civil Procedure 26(b)(5) (A) (ii), failure to
provide a detailed and accurate privilege log to ‘enable other parties to
assess the claim’ of attorney-client privilege can result in waiver.

With respect to document production, clawback agreements allow
parties to disclose privileged materials without waiving privilege under
certain circumstances. Courts usually give effect to such agreements.

In the context of internal investigations, company lawyers often
give an ‘Upjohn warning’ to company employees before interviewing
each employee. The warning explains that the lawyer represents the
company rather than the individual employee, that the communication
is privileged and that the privilege belongs to the company. Providing
such a warning helps preserve privilege by notifying the employee that
the conversation is confidential.

mental impression work product. Tangible work product includes doc-
uments and other tangible items prepared in anticipation of litigation
or for trial by or for another party or that party’s representative. A law-
yer need not be involved to create tangible work product. For example,
a client’s own notes on strategy in preparation for trial could constitute
work product.

Mental impression work product includes materials that incorpo-
rate an attorney’s mental impressions, conclusions, opinions or legal
theories. For example, an attorney’s ‘working file’ where he or she
organises otherwise non-privileged materials in a specific order may
constitute mental impression work product.

Under Federal Rule of Criminal Procedure 16(b)(2), a defendant
in a criminal case is not required to produce to the government any
‘reports, memoranda, or other documents made by the defendant, or
the defendant’s attorney or agent, during the case’s investigation or
defence’. And, with certain exceptions, the government is not required
to produce to the defendant any ‘reports, memoranda, or other inter-
nal government documents made by an attorney for the government or
other government agent in connection with investigating or prosecut-
ing the case’, or any ‘statements made by prospective government wit-
nesses except as provided in 18 USC § 3500’.

Work product

22 Describe the elements necessary to confer protection over
work product.

Under Federal Rule of Civil Procedure 26(b)(3), work product protec-
tion applies to two categories of documents: tangible work product and
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23 Describe any settings in which the protections for work
product are not recognised.

The work product doctrine applies only to materials created in
‘anticipation of litigation’. This definition varies widely by jurisdic-
tion. While Federal Rule of Criminal Procedure 16 and Federal Rule
of Civil Procedure 26 apply in federal criminal and civil proceedings,
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respectively, the work product doctrine stretches beyond those con-
texts. As a doctrine first established at common law, it can apply to
grand jury proceedings, internal investigations, arbitration, pretrial
proceedings, trials and post-trial proceedings.

24 Who holds the protections for work product?

The client or the lawyer may invoke the protections. The lawyer has
independent standing over his or her work product.

25 Isgreater protection given to certain types of work product?

Yes, an attorney’s mental impressions are distinct from ordinary work
product. Work product incorporating mental impressions - such as
drafts of motions and briefs, assessments of litigation, evaluations of
options and attorneys’ notes - is granted greater protection, bordering
on the absolute. To overcome the work product protection for mental
impression work product, a litigant must meet a higher standard of
need than for ordinary work product.

26 Iswork product created by, or at the direction of, in-house
counsel protected?

Yes, where materials created by or at the direction of in-house coun-
sel otherwise meet the criteria of ‘work product’, those materials are
protected.

27 Inwhat circumstances do materials created by others, at the
direction of an attorney or at the direction of a client, fall
within the scope of the protections for work product?

Materials created by others are protected if the materials were created
at the direction of the client or lawyer and if the materials otherwise
meet the criteria for work product. If the materials were created by a
paid outside agent, it is irrelevant who compensates the outside agent.

28 Can a third party overcome the protections for work product?
How?

Yes, a third party can overcome the protections of the work product
doctrine, because it is not an absolute privilege. Different tests apply to
tangible work product and to mental impression work product.

Under Federal Rule of Civil Procedure 26(b)(3)(A), a litigant can
overcome the tangible work product protection by demonstrating that
he or she has a substantial need for the work product material and has
hardship in obtaining the work product material by other means. For
example, courts commonly find a litigant has met the standard of sub-
stantial need when a witness has become unavailable after the adverse
party had an opportunity to interview the witness. If work product is
likely going to be disclosed at trial, a litigant can also meet the substan-
tial need standard in pretrial discovery. A litigant must articulate his or
her need with sufficient specificity.

For mental impression work product, the protection is nearly abso-
lute. Federal Rule of Civil Procedure 26(b)(3) uses absolute terms,

stating that if the court requires discovery of tangible work product, ‘it
must protect against disclosure of the mental impressions, conclusions,
opinions, or legal theories of a party’s attorney or other representatives
concerning the litigation’.

Courts generally examine the extent of the attorney’s mental pro-
cesses in the work product, the effect the disclosure would have and the
necessity of disclosure to a fair result.

In addition, if work product is a key issue in litigation, such as when
an advice of counsel defence is asserted, then the work product loses
its protected status.

29 Who may waive the protections for work product?

Either the client or the attorney can waive work product protections.
Where a client and his or her attorney have divergent interests on
waiver, some courts have found that a client cannot waive work prod-
uct protection for materials incorporating his or her attorney’s mental
impressions.

30 What actions constitute waiver of the protections for work
product?

Voluntary disclosure of work product to an adversary waives work
product protection.

Federal Rule of Civil Procedure 26(b)(5)(B) allows a party to claim
work product protections for materials that were inadvertently dis-
closed. Also, see question 16 for further information regarding inad-
vertent disclosure in a federal proceeding or to a federal agency.

31 May clients demand their attorney’s files relating to their
representation? Does that waive the protections for work
product?

Clients have a right to access their files, without waiving work product
protections. Neither the federal courts nor the state courts recognise
attorney liens over client files.

An attorney cannot assert work product protection over materials
when his or her interests and a former client’s interests have become
adversarial. However, some courts have allowed an attorney to main-
tain protections for mental impression work product under such
circumstances.

32 Does accidental disclosure of work-product protected
materials waive the protection?

Inadvertent disclosure in civil pretrial discovery is governed by Federal
Rule of Civil Procedure 26(b)(5)(B). If information produced in discov-
ery is protected by the work product doctrine, then the party claiming
protection must notify the party that received the information. The
recipient must then promptly return, sequester or destroy the protected
information and cannot use the information until the claim is resolved.

See question 16 for further information regarding inadvertent dis-
closure in a federal proceeding or to a federal agency.
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33 Describe your jurisdiction’s main exceptions to the
protections for work product.

Materials related to expert witnesses who plan to testify at trial are
discoverable. Under Federal Rule of Civil Procedure 26(b), a party can
discover, without a showing of need, the identity of experts who will be
called at trial, the facts and opinions on which the experts will testify
and the grounds for the experts’ opinions. If a party does not plan to
have its expert testify at trial, then the expert’s work product must be
disclosed only to the extent it would otherwise be discoverable.

If an attorney’s representation of his or her client is at issue in the
case, then the attorney’s work product is not protected.

If materials are prepared in furtherance of a crime, then the work
product is not protected. This is the work product version of the crime-
fraud exception to attorney-client privilege.

Any surveillance tape a party makes of an adversary is not pro-
tected. Surveillance tapes are commonly used in personal injury cases
to demonstrate the extent of a plaintiff’s injuries (or the lack thereof).

34 Can the protections for work product be overcome by any
criminal or civil proceedings where waiver has not otherwise
occurred?

Yes, when a client files a claim of inadequate assistance of counsel or
malpractice, which makes an attorney’s representation of his or her cli-
ent a central issue, the work product protection will not apply. In addi-
tion, if work product is created in furtherance of a crime, then it is not
protected.

35 Inwhat circumstances are foreign protections for work
product recognised in your jurisdiction?

This issue has not been explored by many courts. It is likely that, as a
preliminary step, the court will determine whether the work product
protection in question constitutes a procedural rule or a substantive
one. When work product protections are considered to constitute a pro-
cedural rule, such as under the Federal Rules of Civil Procedure or the
Federal Rules of Criminal Procedure, then the court will apply its own
rule. However, if a court were to find the work product protections to be
a substantive rule, then the court would apply its jurisdiction’s conflict-
of-law analysis.

Common issues

materials remain protected from disclosure to third parties. However,
if parties to a common interest agreement engage in litigation against
each other and the litigation implicates joint defence materials, then
the privilege and work product protections can be overcome.

Some courts hold that if one member of a common interest group
unilaterally discloses a privileged communication or work product,
then the protections of attorney-client privilege and of the work prod-
uct doctrine are waived for all purposes for the particular communica-
tion or materials disclosed. Other courts have held that one member’s
disclosure of a privileged communication or work product only effects
a waiver for that party.

38 Can attorney-client communications or work product be
disclosed to government authorities without waiving the
protections? How?

Generally, courts have found that disclosing privileged communi-
cations to the federal government, such as to the US Securities and
Exchange Commission or to the US Equal Employment Opportunity
Commission, waives attorney-client privilege and work product pro-
tection. Federal Rule of Evidence 502, however, can limit the scope of
awaiver.

In the context of voluntary disclosure to the government, the scope
of the waiver is governed by Federal Rule of Evidence §02. When a party
discloses information in a federal proceeding or to a federal agency, the
disclosure waives protection for undisclosed material only if:

the waiver is intentional;

the disclosed and undisclosed communications concern the same

subject matter; and

in fairness they should be considered together.

If the government compels disclosure of work product then work prod-
uct protections are not necessarily waived. However, when a party
voluntarily discloses work product to the government, for example, to
prevent prosecution, work product protections are waived.

Some courts have found that if a party has entered into a confi-
dentiality agreement with the government, then disclosing otherwise
protected communications and materials does not constitute a waiver.

In addition, some statutes and regulations allow for disclosure to
the government without waiving privilege, such as the regulations gov-
erning suspicious activity reports for financial institutions.

36 Who determines whether attorney-client communications or
work product are protected from disclosure?

The body responsible for the final adjudication of the underlying sub-
stantive dispute evaluates whether the protections of attorney-client
privilege or the work product doctrine apply - usually a judge or
arbitrator.

37 Can attorney-client communications or work product be
shared among clients with a common interest who are
represented by separate attorneys, without waiving the
protections? How may the protections be preserved or
waived?

Yes, parties with a common legal interest or joint defence can agree to
share privileged communications and work product. Attorney-client
confidentiality attaches within the group, with the assumption that all
communications are still made in confidence. Work product shared
within the group likewise remains protected. Some courts have upheld
the protections of attorney-client privilege and the work product doc-
trine even when a group of common-interest defendants did not explic-
itly enter into an express agreement.

Parties often execute a ‘common interest’ or ‘joint defence’ agree-
ment stipulating which particular protected materials will be shared
and agreeing that the materials must be kept confidential. If parties
to a common interest agreement become adverse to each other, the
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Other privileges or protections

39 Are there other recognised privileges or protections in your
jurisdiction that permit attorneys and clients to maintain the
confidentiality of communications or work product?

No other policies apply specifically to attorney-client communications
or to work product. Other specific privileges often apply in litigation,
however.

The spousal privilege, for example, protects from compelled dis-
closure communications between married spouses.

Additionally, the deliberative process privilege protects govern-
ment documents from compelled disclosure when the documents
reflect the government’s decision-making process for formulating
policies. The deliberative process privilege includes advisory opinions,
recommendations and deliberations that are part of the decision-mak-
ing process. However, post-decisional memoranda are not protected,
including post-decision memoranda justifying a past decision.

Finally, pursuant to the presidential communications privilege,
the President of the United States may refuse to produce materials to
Congress or in judicial proceedings when the materials reflect confi-
dential presidential deliberations. To fall within the scope of the privi-
lege, the documents must reflect presidential decision-making and
they must be authored or solicited and received by the President or his
or her immediate advisers in the White House.
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