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The recent decision of the U.S. Supreme Court in Unit-
ed States ex rel. Schutte v. SuperValu Inc., regarding scien-
ter under the civil False Claims ~ Act (FCA) has quite
understandably been receiving a great deal of attention.'
But a trio of other recent cases on the issue of FCA dam-
ages and penalties should not get lost in the shuffle. In-
deed, given that there is far more caselaw on liability
under the FCA than there is caselaw addressing FCA
damages and penalties, these cases—United States ex rel.
Morsell v. NortonLifeLock, Inc. (Symantec), United States
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v. Honeywell International Inc. (Honeywell), and Yates
v. Pinellas Hematology & Oncology, P.A. (Yates)—are of
particular significance. ? Symantec and Honeywell drive
home that, while the United States is entitled to treble
damages under the FCA, the government is not entitled
to a windfall, and settlement with other defendants must
be fully taken into account. At the same time, howev-
er, Yates demonstrates that FCA penalties can be sig-
nificant, and not improperly excessive, even if there has
been relatively little actual damage to the United States.
Below, following a brief overview of the FCA, we ad-
dress each case in detail, before noting the significant
takeaways and considerations contractors will want to
keep in mind in light of these recent decisions.

Background on the False Claims Act

The False Claims Act ® was enacted in 1863 in response

to congressional concerns of government contrac-

tor fraud during the Civil War.* In pertinent part, the

statute imposes liability on any person who knowingly
continued on page 17
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RECENT FALSE CLAIMS ACT DAMAGES

continued from page 1

submits false claims to the government or causes another
to submit false claims to the government, or knowing-
ly makes a false record or statement in order for a false
claim to be paid by the government.”> When first enact-
ed, an FCA violation made the defendant liable for dou-
ble the government’s damages plus a penalty of $2,000
for each false claim.® These provisions remained un-
changed until 1986, when Congress amended the stat-
ute.” Congress increased the damages multiplier from
double to treble to align the statute with earlier legisla-
tion that established treble damages for false claims re-
lated to Department of Defense contracts.® Civil penal-
ties were also adjusted upward.’

Currently, the statute imposes “a civil penalty of not
less than $5,000 and not more than $10,000, as adjusted
by the Federal Civil Penalties Inflation Adjustment Act
of 1990 (28 U.S.C. § 2461 note; Public Law 104-410), plus
3 times the amount of damages which the government
sustains because of the act of the person. ...”'° As of Jan-
uary 30, 2023, civil penalties are not less than $13,508,
and not more than $27,018, per claim.!" Notably, howev-
er, there is nothing in the FCA or its legislative history
that “specifically bears on the question of how to calcu-
late [FCA] damages.”"? Thus, case law is of critical impor-
tance, and it is because of this that particular attention
should be given to the recent Symantec, Honeywell, and
Yates decisions.

Symantec—Damages Cannot Be Speculative
Symantec involved a Multiple Award Schedule (MAS)
contract that the U.S. General Services Administra-
tion awarded to Symantec in 2007."* As part of the con-
tract negotiations, Symantec had disclosed its Commer-
cial Sales Practices (CSP), including a description of
the discounts and concessions offered to its commercial
customers. Five years into the period of performance, a
Symantec employee brought a qui tam suit'* in the U.S.
District Court for the District of Columbia (DDC) al-
leging the company had provided false CSP information
and that, as a result, the government had paid higher
prices under the MAS contract than it should have."
The United States and the states of California and
New York subsequently intervened in the case, and the
plaintiffs filed an omnibus complaint. In the omnibus
complaint, the United States presented three principal
theories of falsity regarding Symantec’s pricing disclo-
sures under the MAS contract. First, the United States
argued that because Symantec failed to disclose its best
discounts and concessions offered to commercial custom-
ers, various invoices for payment under the MAS con-
tract were “falsely inflated.”'® Second, the United States
argued that because the CSP submissions that Symantec
had made were materially false, the contract itself was

fraudulently induced.!” And, finally, the United States al-
leged the claims impliedly certified compliance with the
CSP disclosures, as well as the MAS contract’s Price Re-
ductions Clause (PRC)** and Modifications Clause," and
that such compliance was material to the GSA’s decision
to pay.?°

Following a bench trial, the DDC found Symantec li-
able under the following theories:

¢ Symantec knowingly submitted materially false
CSP disclosures that fraudulently induced GSA to
enter into the MAS contract.?!

® Symantec knowingly made materially false im-
plied certifications of compliance with the PRC
and CSP requirements when submitting claims
throughout the life of the contract.?

e Symantec knowingly made materially false state-
ments related to claims for payment during the ne-
gotiation of the MAS contract, and through sub-
sequent modifications that reaffirmed the initial,
false CSP disclosures. ¥

® Symantec knowingly failed to offer the price re-
ductions to which GSA was entitled under the
PRC during the life of the MAS contract.?*

To quantify damages under all of these liability theo-
ries, the government advanced two principal damages
theories: (1) that, but for Symantec’s false express and/or
implied certifications regarding the accuracy of its CSP
disclosures and compliance with the PRC, the govern-
ment’s discounts would have been higher;”® and (2) that,
had Symantec made accurate disclosures, the govern-
ment would have been entitled to additional rebates.?®

The DDC rejected entirely the government’s dis-
count-based approach. Under this approach, the govern-
ment had tied its quantification of damages arising from
the alleged fraudulent inducement of the MAS contract
to subsequent alleged violations of the PRC; the govern-
ment also tied its quantification of the alleged damage
resulting from Symantec’s false implied certification of
compliance with the Modifications Clause to these al-
leged PRC violations.?” The court found this approach
highly problematic, stating:

While the Court believes some harm occurred, the Unit-
ed States has made the strategic choice to tie its damages
calculations to the PRC violations, leaving no way for the
Court to disentangle the two. Determining how much of
a discount GSA would have received had the CSP disclo-
sures been complete and accurate [or had Symantec later
notified GSA of their inaccuracy] would amount to little
more than pulling a number out of thin air, and this the

Court declines to do s0.?

For similar reasons, the court also found that the
government’s discount-based calculation did not prop-
erly quantify any damages resulting from Symantec’s
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noncompliance with the PRC, stating: “Without know-
ing what discount GSA would have received as a result
of the transactions that would have triggered the PRC
when accounting for Symantec’s reasonable interpre-
tation, the Court cannot say with reasonable certainty
what amount of damages was actually and proximately
caused by Symantec’s false implied certification with the
PRC clause.” ¥ The court then concluded: “The Court
recognizes the tension in its determination that the
United States has met its burden on liability but not on
damages with respect to the PRC discounts.” However,
given the “essentially punitive [] nature” of treble damag-
es, it was “especially important to hold the United States
to its burden of proving ... damages rather than attempt-
ing to estimate them through numerical guesswork.”*°

The court . . . then concluded, “The
Court recognizes the tension in
its determination that the United
States has met its burden on
liability but not on damages with
respect to the PRC discounts.”

The government’s rebates damages approach fared
a little better with the court, but the court still did not
award the government all of the damages it sought under
this approach. Rather, the court found that, conserva-
tively, the government would have received an additional
3 percent rebate, had Symantec properly disclosed its re-
bating programs.’! The court then applied that 3 percent
to a sales base of $11,877,224, calculated based upon the
analysis prepared by Symantec’s expert.*? This contrast-
ed sharply with the $281,552,189 base calculated by the
government’s expert. Applying the 3 percent figure to
$11,877,224 resulted in a damages figure of $356,316.72.%
The court then trebled that amount to determine FCA
damages in the amount of $1,068,950.16.>* This amount
pales in comparison to the more than $1 billion that the
government was originally seeking in damages.”

Honeywell—Settlement Offsets Must Be Fully Taken
into Account

In 2008, the United States brought an FCA action
against Honeywell in the DDC for $11.5 million in dam-
ages, trebled to $35 million, for providing materials

used in allegedly defective bulletproof vests sold to the
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government. *® The $11.5 million figure represented the
full amount paid for the vests. The government alleged
that Honeywell knew the bulletproof material degraded
in hot conditions, but nonetheless represented the vests
were “state-of-the-art ballistics technology.”" At the
same time, the government pursued FCA litigation and
ultimately reached settlements worth $36 million with
Armor Holdings, Inc., the manufacturer of the vests, and
foreign suppliers, for their roles in manufacturing and
supplying the vests to the federal government.*

Honeywell moved for summary judgment, arguing any
damages sought should be reduced dollar-for-dollar (the
pro tanto approach) by the prior settlement amounts, re-
gardless of Honeywell’s relative fault.* The government,
instead, maintained that Honeywell should pay its pro-
portionate share of damages, regardless of settlement
amounts (the proportionate share approach).* The DDC
agreed with the government, finding the pro tanto ap-
proach would allow Honeywell to “escape damages li-
ability altogether” given the $36 million in settlement
amounts were greater than the $35 million in treble
damages sought.* Honeywell’s request for interlocuto-
ry appeal was subsequently granted by the U.S. Court of
Appeals for the D.C. Circuit (the DC Circuit).

As noted above, the text of the FCA does not explic-
itly detail how to calculate FCA damages.* At the out-
set of its analysis in the appeal, the DC Circuit stated
the same holds true for settlement credits and joint li-
ability—the text of the statute “makes no mention of
either® The DC Circuit noted, however, that a literal
reading of the statute could suggest that, because a per-
son is “liable for the damages sustained by the govern-
ment based on that person’s action, no offset for settling
parties is allowed.™** Yet, such a reading would conflict
with (1) United States v. Bornstein, in which the U.S.
Supreme Court applied joint and several liability, and
(2) the common law principle that settlement with one
party reduces the damages owed by other jointly liable
parties. ¥ Thus, having established the FCA text, along
with historical context and precedent, did not provide
an answer on whether the pro tanto rule should apply in
FCA cases, the court looked to factors used by the U.S.
Supreme Court in McDermott, Inc. v. AmClyde, where
the proper settlement credit rule was determined in the
analogous situation of an admiralty suit.*

Under the first McDermott factor—consistency with
the relevant text and structure of the statute and prec-
edent interpreting it—courts have consistently imposed
joint and several liability without a right to contribution
in FCA cases.*” Thus, a “person who violates the FCA in
a joint scheme may have to pay for all the government’s
trebled damages, and, even if that defendant is the least
responsible party, it cannot force the other violators
to pay their fair share.™ The pro tanto rule aligns with
these principles: A settling party could end up paying
for all of the government’s damages. The government’s
argument, citing Vermont Agency of Natural Resources
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v. United States ex rel. Stevens,® that the proportionate
share rule is more compatible with the punitive nature
of FCA damages was found unpersuasive.”® Instead, the
DC Circuit emphasized Congress’s intent in enacting the
FCA to leave “the government in the driver’s seat to pur-
sue and punish false claims according to its priorities.”!
Applying the pro tanto rule, according to the court,
would better effectuate that intent.” Thus, the first fac-
tor strongly favored the pro tanto approach.

The second McDermott factor—the promotion of set-
tlement—was found inconclusive, particularly where ei-
ther approach could arguably promote settlement.”> The
third McDermott factor—judicial economy—was found
to clearly favor the pro tanto approach because it would
not require an adjudication of comparative fault—in-
stead courts would just need to determine which damag-
es are common and how much has been paid by the set-
tling parties.’* The proportionate share approach, on the
other hand, would require an adjudication of compara-
tive fault, which “would introduce a new element into

FCA litigation” and would require “summoning already
settled third parties back into litigation for complex de-
terminations of relative fault.”’

All told, the DC Circuit held the pro tanto rule best
comports with the purpose of the FCA and the joint and
several liability applied to FCA claims, such that Hon-
eywell was entitled to offset its common damages in the
amount of the government’s settlements from other par-
ties. In Honeywell’s case, that meant their damages were
calculated at $0.°¢

Yates—Penalties Can Be Significant, Even When There
Has Been Little Damage to the Government

Before the U.S. District Court for the Middle District of
Florida, Pinellas Hematology & Oncology (Pinellas) was
found to have violated the FCA by knowingly submit-
ting 214 claims to Medicare attesting that the laboratory
where tests were conducted had the required certifica-
tions, when, in truth, the laboratory did not.’” Following
a jury verdict finding the government suffered $755.54

Volume 58, Numbers 3 & 4  The Procurement Lawyer 19

Published in The Procurement Lawyer, Volume 58, Number 3 & 4, Summer 2023. © 2023 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any
portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association



in damages, Pinellas moved for remittitur, arguing the
damages and statutory penalties mandated by the FCA
constituted an excessive fine in violation of the Eighth
Amendment.’® The district court, despite acknowledg-
ing the amount was “very harsh,” nonetheless held the
$2,266.62 in trebled damages and $1,177,000 in statu-
tory penalties did not violate the Eighth Amendment’s
prohibition on excessive fines.”’

On appeal to the U.S. Court of Appeals for the Elev-
enth Circuit (Eleventh Circuit), Pinellas first argued that
the proper measure of damages is the difference between
the market value of the product that the U.S. received
and the market value of the promised product.®® There-
fore, because Pinellas conducted the laboratory tests for
which it billed Medicare, the U.S. received the benefit
that it bargained for and suffered no damages by paying
the fraudulent claims.®! Noting “there is no set formula
for determining the government’s actual damages,” the
Eleventh Circuit conceded that Pinellas’s formulation
aligned with the U.S. Supreme Court’s 1976 decision in
Bornstein.®? However, the court distinguished between
products and services provided to the government, like
in Bornstein, and the Medicare billing context, where
products and services are not provided to the govern-
ment.® This distinction warranted a different calcula-
tion. Thus, relying on precedent involving Medicare re-
imbursement claims, the Eleventh Circuit held that the
proper measure of damages is the difference between
what the United States paid and what it would have paid
had Pinellas’s claims been truthful—here, $755.54.%

The Eleventh Circuit then turned to whether the
Eighth Amendment’s Excessive Fine Clause applied to
the FCA monetary award in the case.®® The clause pro-
vides that “[e]xcessive bail shall not be required, nor ex-
cessive fines imposed, nor cruel and unusual punishments
inflicted”® and limits the ability of the government to ex-
tract payment as punishment for some offenses.®” Because
the United States is not a formal party in a non-inter-
vened qui tam action, such cases “fall in a grey area” where
it is not clear whether the clause should apply.®® Thus, two
questions were presented: (1) whether an FCA monetary
award constitutes a “fine” for the purposes of the Eighth
Amendment and (2) whether the United States imposes
that fine in a non-intervened qui tam action.” The Elev-
enth Circuit answered the first question in the affirmative.
A payment constitutes a fine so long as “it can only be ex-
plained as serving in part to punish.”” Relying on the Su-
preme Court’s 2000 decision in Stevens, the Eleventh Cir-
cuit held that FCA treble damages and statutory penalties
constitute a fine because they are “punitive in nature.””!
Likewise, the Eleventh Circuit found that because a rela-
tor acts on behalf of the government and the government
maintains considerable control over a non-intervened
qui tam suit, the government is a real party in interest to
the case, and any monetary award in such an action is im-
posed by the United States.”

The question remained whether the monetary award
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in the case was “grossly disproportional to the grav-

ity of the defendant’s offense” such that it violated the
Eighth Amendment.” Although actual damages in the
case were only $755.54, a judgment of $1.179 million was
sought, which the Eleventh Circuit opined “may raise

an eyebrow.”” Nonetheless, the amount represented the
lowest-possible sanction under the FCA because the dis-
trict court imposed the minimum statutory penalty of
$5,500 for the 214 violations and because treble dam-
ages are mandated by the statute.” Consequently, the
award was afforded a “strong presumption of constitu-
tionality.””® When considering whether a fine is exces-
sive, courts typically utilize three factors, including the
harm caused by the defendant.”” Pinellas attempted to
equate the measure of its harm to the $755.54 in damages
suffered by the government to support the argument the
$1.179 million award was excessive.” The court rejected
this assertion because “[fJraud harms the United States
in ways untethered to the value of any ultimate payment”
such as “diminution of the public’s confidence in the gov-
ernment.”” Thus, the monetary award against Pinel-
las—while “very harsh”—was not excessive in violation
of the Eighth Amendment because it properly balanced
the need to deter future fraud with the gravity of Pinel-
las’s conduct.®

Key Takeaways and Considerations

The Symantec, Honeywell, and Yates decisions provide
parties facing FCA liability with further guidance on
how damages and penalties should be properly calculat-
ed in various contexts. While the holdings of these cases
do not signal a seismic shift, they perhaps demonstrate

a trend by courts to be skeptical of aggressive FCA dam-
ages theories—a positive takeaway for government con-
tractors—even though penalties remain a significant
issue. Specifically, it is worth noting:

e The Symantec case in particular may be of help to
future FCA defendants facing aggressive damages
calculations, such as the argument that the dam-
ages resulting from a fraudulently induced contract
should be calculated as the full contract value.
This is a complex area, however, and there are
cases in which courts have adopted full-contract-
value theories, so defendants will need to carefully
assess their particular circumstances in the light of
all of the relevant case law.®!

e Symantec also reinforces that damages must be
proven with reasonable certainty, particularly
given the punitive nature of FCA damages.® In
Symantec, the government’s calculations failed to
meet that burden because the measures were not
apportioned between the different alleged acts of
fraud, such that the court could not “disentan-
gle” them to achieve reasonable certainty.®’ The
court in Symantec also relied heavily on the defen-
dant’s expert to reduce the government’s damages
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calculation—i.e., from the use of a $281.5 million
baseline, to just an $11.9 million baseline, which
had the effect of reducing Symantec’s treble dam-
ages by over $20 million.* This indicates that fu-
ture defendants will want to carefully assess the
use of experts, including the extent to which they
ask their experts to develop alternative damag-

es calculations (as opposed to simply noting po-
tential problems with the government’s damages
calculations).

[t remains to be seen how Honeywell will impact
settlement strategy in FCA cases involving mul-
tiple defendants. Going forward, though, it will

be important for each defendant in an FCA case
to closely monitor the settlements of other de-
fendants to determine if an individual company’s
potential liability can be reduced (or even elimi-
nated) by such prior settlements. Each defendant
will also need to consider whether to hold out on
settling, like Honeywell did, in the hope that any
FCA liability will be offset by settlements with
other defendants. This may, of course, be difficult
to evaluate as a particular defendant often does not
know if it is one of several defendants, particularly
in qui tam cases, which are initially filed under seal.
Because the settlement amount of $36 million in
Honeywell exceeded the $35 million in treble dam-
ages the government sought against Honeywell,
the DC Circuit in that case did not need to address
whether pro tanto offsets are applied to single or
treble damages, so contractors will want to contin-
ue to monitor the case law for further, future guid-
ance on this issue.

While Yates supports the argument that the Eighth
Amendment’s Excessive Fines Clause applies even
in non-intervened FCA cases, it also indicates
that defendants face an uphill battle in arguing
that penalties assessed in a given case run afoul of
that clause. That said, going forward, defendants
will likely continue to rely on the factors estab-
lished by United States v. Bajakajian in challenging
the imposition of penalties: (1) whether the de-
fendant is in the class of persons at whom the stat-
ute was principally directed; (2) how the imposed
penalties compare to other penalties authorized

by the legislature; and (3) the harm caused by the
defendant.®At least in Yates, the court easily de-
termined that factor one was satisfied because, “by
submitting fraudulent claims, [Pinellas] is squarely
in the FCA’s crosshairs.”® And the Yates court also
held that FCA monetary awards compare favorably
to other statutes, such as the Anti-Kickback Act
that imposes $23,331 in penalties per violation.®
Thus, future defendants relying on the Excessive
Fines Clause likely will focus on the third factor—
the magnitude of harm caused. In this respect, Pi-
nellas’s arguments serve as a potential warning that

attempting to equate “harm” to “damages” is un-
likely to be successful—other factors, like the harm
caused to the public’s confidence in the govern-
ment, must be considered. P
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