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Introduction
Following a slow first half of the year, the third quarter of 2015 saw a rise in resolved enforcement actions brought under the U.S.
Foreign Corrupt Practices Act ("FCPA"), which nearly doubled the number of FCPA actions brought during the first two quarters
combined. Notable aspects of this increase in enforcement are the steady stream of resolved corporate enforcement actions
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coming from the U.S. Securities and Exchange Commission ("SEC" or "Commission"), a lack of corresponding corporate
enforcement by the U.S. Department of Justice ("DOJ" or "Department") and an uptick in resolved individual enforcement actions
brought or unsealed by the DOJ. Accompanying the overall increase in resolved enforcement this quarter are several recently
disclosed FCPA-related declinations -- i.e., decisions not to pursue enforcement -- and a spike in the number of new FCPA
investigations identified.
A closer look at the agencies' enforcement efforts thus far this year suggests that the disparity in resolved corporate FCPA actions
brought by the DOJ and SEC is likely attributable to a combination of factors, including: the lower burden of proof the SEC faces
in bringing civil books-and-records and internal controls charges; an emphasis by the DOJ on the use of declinations to encourage
corporate cooperation; and a Department focus on high-value corporate enforcement actions and the pursuit of individual
wrongdoers. As discussed in greater detail in this review, recent agency pronouncements, such as the DOJ memorandum issued by
Deputy Attorney General Sally Yates (the "Yates Memorandum"), indicate that the DOJ intends to continue this shift toward
higher stakes "blockbuster" enforcement actions and the prosecution of individuals.

Enforcement Trends
As detailed in the chart below, since July, the SEC has resolved five corporate FCPA dispositions, along with one individual action,
for a total of six enforcement actions this quarter. In contrast, the DOJ has resolved one corporate FCPA disposition, along with
four individual actions, for a total of five enforcement actions this quarter. In addition to this, the DOJ unsealed an individual
FCPA enforcement action in August that the Department had previously resolved in June.
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Of note, the nine corporate FCPA enforcement actions the SEC has resolved through three quarters this year have already
exceeded the total number of corporate actions the Commission resolved during all of 2014. Similarly, the seven individual FCPA
enforcement actions the DOJ has resolved so far this year, including four plea agreements this past quarter alone, surpass the five
individual actions it resolved during all of 2014.
The SEC's enforcement activity includes corporate settlements involving Mead Johnson Nutrition Co., The Bank of New York
Mellon Corp., Hitachi, Ltd., Hyperdynamics Corp. and Bristol-Myers Squibb Co. (Note that the Bristol-Myers Squibb settlement,
under which the company agreed to pay more than $14 million to settle charges that it violated the accounting provisions of the
FCPA based on inaccurately recorded benefits provided by its Chinese joint venture to healthcare professionals in China, will be
discussed in more detail in our forthcoming FCPA Winter Review 2016.) Of these five SEC enforcement actions, four were
administrative proceedings, with Hitachi, Ltd. representing the only case filed in federal district court. This ratio mirrors the SEC's
out-sized reliance on administrative proceedings in recent years, with administrative proceedings constituting 13 of the 16 corporate
FCPA settlements entered into by the SEC since January 2014 -- a substantial increase from prior years when administrative
proceedings were the exception rather than the rule. Recent district court decisions have cast doubt, however, on the
constitutionality of certain aspects of the SEC's administrative proceedings. Those cases and public criticism, as well as the SEC's
recent proposed changes to its Rules of Practice that assist defendants, may reverse or at least alter this trend. Only a few months
ago, the SEC issued guidance identifying the factors that help determine whether to bring a new enforcement action as a civil
action in a federal district court or as an administrative proceeding. The coming months will likely provide more clarity to the SEC's
continued preference for and the form of its administrative proceedings.
On the DOJ side, the lone corporate FCPA enforcement action brought by the Department this quarter is a deferred-prosecution
agreement ("DPA") with New Jersey construction company Louis Berger International, Inc. The individual FCPA enforcement
actions include guilty pleas by two Louis Berger executives and a guilty plea by a former executive of an Argentine subsidiary of
Siemens Aktiengesellschaft for conduct related to that company's $800 million settlement with the DOJ and the SEC in
December 2008. The other two guilty pleas do not correspond to any corporate enforcement actions, either by the DOJ or SEC.
It is worth noting that none of the corporate FCPA resolutions entered into by the agencies so far this year involve parallel
enforcement by the DOJ and SEC. As discussed in our FCPA Summer Review 2015, the DOJ's failure to undertake parallel
enforcement alongside the SEC's numerous FCPA dispositions appears to be a conscious Department strategy to more frequently
decline enforcement where appropriate (such as instances of self-disclosure and cooperation). DOJ Criminal Division spokesman
Peter Carr recently provided context to the DOJ's shift in priorities, explaining that the Department is adjusting its focus from
smaller cases, primarily those based on corporate self-reporting, to "bigger, higher impact cases, including those against culpable
individuals, both in the U.S. and abroad, [which] take longer to investigate and absorb significant resources."
One driver of the announced shift in the DOJ's enforcement priorities is the aforementioned Yates Memorandum, which
formalized as official policy the emphasis the Department has placed in recent years on encouraging companies to actively
cooperate in the prosecution of culpable individuals. Issued in September 2015, the Yates Memorandum is intended to provide
specific guidance to all federal prosecutors, and its core principles will likely have a lasting impact on FCPA enforcement efforts by
both the DOJ and SEC.
Because of the length of time typically involved in the prosecution of individuals, from the initiation of an investigation, to the filing
of criminal charges, to their ultimate resolution, the uptick in individual prosecutions by the DOJ this quarter cannot be attributed
to the Yates Memorandum per se. However, as discussed in more detail below, the Yates Memorandum purports to clarify general
principles followed by the DOJ over the last few years.

Declinations
Accompanying the increase in resolved enforcement actions this quarter, both agencies have maintained a steady pace of
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declinations. We have identified five additional declinations involving three companies since the publication of our FCPA Summer
Review 2015, including two by the SEC and three by the DOJ. Overall, known declinations for the year to date have already
surpassed the number of known declinations in all of 2014.

The additional declinations we have identified are detailed below. Of note, the agencies' declinations with respect to Syngenta AG
are an example of the lag time that we often encounter in tracking declinations, since companies generally announce the closure of
investigations in their quarterly securities filings or annual reports (if they choose to disclose them at all). This lag time can be
several months or more and, as such, our declination totals are always subject to revision.
Syngenta AG : In a Form 2-F filed on February 12, 2015, Swiss agriculture company Syngenta disclosed as follows: "In 2011,
Syngenta had been asked to provide information to US regulatory authorities concerning possible violations of applicable anticorruption laws in Russia. The US regulatory authorities have concluded their investigation and recommended no further action."
Mead Johnson : On July 28, 2015, Mead Johnson entered into a disposition with the SEC over alleged violations of the FCPA's
books-and-records and internal controls provisions. In connection with that settlement, a Mead Johnson spokesperson stated
that the company had "been informed by the U.S. Department of Justice that it has closed its inquiry into possible violations of
the Foreign Corrupt Practices Act by Mead Johnson."
NCR Corporation : In mid-2012, NCR disclosed the existence of investigations by the SEC and DOJ into possible violations

© Miller & Chevalier Chartered • millerchevalier.com • Page 4 of 33

of the FCPA. In a Form 10-Q filed on July 31, 2015, NCR reported that "on June 22, 2015, the SEC staff notified the
Company that it did not intend to recommend an enforcement action against the Company with respect to these matters." The
10-Q goes on to suggest, however, that the DOJ investigation, remain opens, noting that "the Company responded to [the
DOJ's] most recent requests for documents in 2014."
As reported in our FCPA Summer Review 2015, Assistant Attorney General for the DOJ's Criminal Division, Leslie Caldwell,
earlier this year predicted "an uptick in declinations for companies that actually come in and do everything that they are supposed
to do," while acknowledging the importance of companies being able to see that the Department is actually providing more
declinations in exchange for greater corporate cooperation. The DOJ's declination in the PetroTiger Ltd. investigation, which
hinged on the company's voluntary disclosure and cooperation in the Department's prosecution of several PetroTiger executives,
serves as a prominent example of such cooperative benefits. Unfortunately, the number and nature of the DOJ's more recent
declinations are not sufficient to draw similar conclusions.
The Yates Memorandum is likely to influence the future issuance of declinations by the DOJ. In connection with corporate criminal
investigations, the Memorandum requires companies to provide "all relevant facts" relating to any individual responsible for the
underlying misconduct to receive any consideration of cooperation as a mitigating factor. By raising the bar for cooperation, this
requirement could result in fewer declinations if all other factors remain the same. A related concern is that companies may be less
willing to voluntarily disclose misconduct either because they might be hesitant to turn over evidence against certain employees or
executives, or due to concerns that the cooperation requirements in the Yates Memorandum may not be practically achievable in
their circumstances.
Note that, as in the past, we have tracked "declinations" based on a broad interpretation of the term, counting any instance in
which the DOJ or SEC chose to close an FCPA investigation without pursuing enforcement, regardless of the agency's reason for
doing so. ( See Discussion of Declinations by Miller & Chevalier Counsel Marc Alain Bohn.) The DOJ's approach to declinations
under the Yates Memorandum may make it easier to draw better distinctions between those declinations issued as a result of
corporate cooperation and those resulting from the DOJ's decision to not prosecute on jurisdictional, evidentiary or other related
grounds.

Known Investigations Initiated This Year
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To date this year, we are aware of the DOJ and SEC initiating FCPA investigations against 17 companies, 13 of which we identified
this past quarter. This uptick in known investigations is due in part to the public disclosure of ongoing investigations by several
companies implicated in Brazil's continually expanding Operation Car Wash scandal (discussed below). We would caution,
however, that the statistics in this category are always subject to change because of the delay that is involved in identifying new
investigations ( see explanation in our FCPA Summer Review 2015). For example, this past quarter we updated the investigation
totals for several prior years in the chart above to account for older investigations we only recently identified, including Hitachi Ltd.
and Louis Berger International, Inc., whose investigations were not publicly disclosed until they settled with the SEC.
The number of investigations identified to date this year is nearly equal to the total number of investigations initiated in all of 2014,
and this 2015 total is likely to surpass that 2014 by year's end. Notwithstanding this increased pace, however, the overall number
of newly initiated investigations in 2014 and 2015 is relatively low compared to totals from previous years, which could be
attributable to a number of different factors we have discussed in previous FCPA Reviews, including more effective compliance
programs and a drop in voluntary disclosures by companies.

Government's Focus on Actions against Individuals
In light of the emphasis the Yates Memorandum places on the prosecution of individuals, we have examined recent trends related
to the DOJ's and SEC's enforcement against individuals. The chart below reflects the number of individuals charged with FCPA
violations by the SEC and DOJ by year, including 2015 to date.

© Miller & Chevalier Chartered • millerchevalier.com • Page 6 of 33

It is worth noting that the DOJ has charged several more individuals in the first three quarters of this year than in all of 2014,
which was a low-water mark for the DOJ in terms of individual prosecutions in the era of heightened enforcement. For its part, the
SEC's prosecution of individuals is also slightly up this year, with the Commission having already brought as many actions against
individuals in 2015 as it did in all of 2014. Based on past trends, these DOJ and SEC enforcement totals are likely to grow as both
agencies charge and enter into settlements with additional individuals during the last quarter of the year.
Notwithstanding the uptick in individual prosecutions by both the DOJ and SEC this year, it is important not to overstate this
trend, as the increase we have seen to date is not particularly significant in absolute terms. What effect the Yates Memorandum will
have on the prosecution of individuals is as yet unclear, but will become more evident over time as prosecutors incorporate its
guidance into ongoing and new FCPA investigations. The chart below compiles some of the additional information necessary to
begin such an analysis. To gauge the real impact of the Yates Memorandum, however, one will need to look beyond the simple
number of individuals charged and instead compare the overall number of corporations charged by the DOJ ( see left-hand column
below) against the number of corporations charged alongside one or more individuals ( see the middle-column below) and the
number of corporations which avoided charges altogether while one or more individuals were prosecuted ( see right-hand column).
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While the Yates Memorandum suggests that the DOJ is increasing its focus on the pursuit of individual wrongdoers, the chart
above highlights the fact that the vast majority of corporate FCPA enforcement actions brought by the Department since 2007
have not been accompanied by the prosecution of individual executives or employees.
Note that the spike in individual charges in 2009 without a corresponding spike in corporate actions is attributable to the so-called
"SHOT Show" sting, in which the DOJ charged 22 individuals from 16 different companies as part of an alleged conspiracy ( see our
FCPA Spring Review 2010). The charges against all of these individuals were eventually dismissed, however, making the statistics
for 2009 less valuable for comparison purposes.
As the aspirational principles in the Yates Memorandum are more uniformly applied by the DOJ over time, one might expect to
see a variety of trends, including: a drop in the number of corporate FCPA enforcement actions that are not accompanied by
individual prosecutions; a corresponding increase in the number of corporate FCPA enforcement actions that involve the
prosecution of individuals; and/or an increase in the number of individuals prosecuted under the FCPA without corresponding
corporate actions, possibly because of an increased number of declinations being provided.
Although the data set for 2015 is admittedly incomplete, the chart above demonstrates that on the DOJ side the enforcement
statistics for 2015 largely mirror the principles embodied in the Yates Memorandum and match the Department's rhetoric on the
positive benefits of cooperation. For instance, both of the corporate actions the DOJ has brought in 2015 have been accompanied
by the prosecution of individual executives, several individuals have entered into resolutions without a parallel corporate settlement
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(though it is possible that parallel actions are forthcoming) and DOJ is reportedly declining a significant number of cases.
While the Yates Memorandum does not apply to the SEC, it could nevertheless end up affecting the SEC's prosecution of
individuals if companies end up disclosing more evidence of individual misconduct as the companies seek to cooperate with DOJ's
FCPA investigations. Regardless of whether such evidence is sufficient to support criminal charges, if an issuer is involved it could
form the basis of civil charges by the SEC, which carry a lower burden of proof.
We will continue to track the evolution of the SEC's and DOJ's enforcement trends over time and relative to each other,
particularly in view of the compulsory nature of the directives found in the Yates Memorandum.

International Developments
The most prominent international development this quarter is the continuing expansion of Operation Car Wash in Brazil, which has
morphed from an investigation of corruption involving Petrobras to a wider inquiry into the activities of the Brazilian construction
industry in various public projects across Latin America and actions by the Brazilian state-controlled power company Eletrobrás.
More foreign companies have been implicated, as well. The Brazilian Supreme Court recently imposed some limits on the
jurisdiction of the judge who has overseen most of the investigation to date, which may have an effect on the investigation's scope
and further development. However, the Petrobras investigation has already spawned related investigations by U.S. authorities, as
well as in Switzerland and throughout South America.
Other international developments this past quarter include the conviction in Norway of several former executives of Yara
International for their roles in bribery schemes involving relatives of government officials in India and Libya, new anti-corruption
laws in Belarus and the first settlement involving corporate failure to prevent bribery under the U.K. Bribery Act.
Actions Against Corporations
DOJ Enters into DPA with Louis Berger International
On July 17, 2015, the DOJ announced that Louis Berger International, Inc. ("LBI"), a New Jersey-based construction company,
entered into a DPA with the DOJ. LBI, a domestic concern under the FCPA, is a wholly owned subsidiary of Berger Group
Holdings, Inc. ("BGH"), and it had assumed responsibility for the international operations and liabilities of all other BGH
subsidiaries and affiliates (collectively, the "Company") during a corporate restructuring. As part of the DPA, LBI admitted that
the Company and its employees conspired to violate the anti-bribery provisions of the FCPA between 1998 and 2010 by paying
more than $3.9 million in bribes to foreign officials in India, Indonesia, Vietnam and Kuwait in order to secure government
construction contracts. In accordance with the DPA, LBI agreed to: (1) pay a $17.1 million criminal penalty to resolve the charges;
(2) implement an anti-corruption compliance program and internal controls; (3) continue to cooperate fully with the DOJ; and
(4) retain a compliance monitor for three years. In the same announcement, the DOJ disclosed that Richard Hirsch and James
McClung, two former Senior Vice Presidents of the Company, pled guilty to related charges, as discussed below in a separate
article.
The Company provides a broad range of engineering, planning, architecture, development and construction management services
to national, state, local and private clients outside the United States. At the time of the underlying events, Hirsch was located in
the Philippines and responsible for the Company's operations in Indonesia and Vietnam. McClung was located in India and was
responsible for the Company's operations in that country and in Vietnam, where he succeeded Hirsch. Apart from Hirsch and
McClung, the conspiracy charged in the criminal complaint involved three unnamed Company employees and several Company
agents and partners.
Notably, on February 4, 2015, approximately five months before the DOJ's announcement of the DPA, the World Bank
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announced the debarment of Louis Berger Group, Inc. ("LBG"), the U.S.-based operating company of LBI. As the basis for the
debarment, the Bank cited the same corrupt practices on two Bank-financed projects in Vietnam that were alleged in the FCPA
enforcement action. The World Bank also imposed a one-year conditional non-debarment on BGH.

Overview of the Bribery Scheme
In the DPA, LBI admitted that, from 1998 through 2010, the Company's employees and agents paid more than $3.9 million in
bribes to foreign officials in Indonesia, Vietnam, India and Kuwait. The resulting government contracts conferred benefits of more
than $7 million on the Company. To conceal the true nature of the corrupt payments, the co-conspirators disguised the payments
by using code words like "commitment fees," "counterpart per diems," "marketing fees" and "field operation expenses," or
concealing them as other payments to third parties. The co-conspirators also utilized cash disbursement forms and invoices that
falsely described the services provided or the purpose of the payments. The recipients of the bribes were foreign officials who had
awarded contracts to LBI or who supervised LBI's work on contracts.
In internal discussions, employees and agents of the Company openly discussed how to structure transactions to hide bribe
payments, including using a local firm to act as principal and receive a management fee from which bribes would be paid, while the
Company served as its subcontractor. Employees and agents of the Company also submitted inflated and fictitious invoices to
generate cash that was later used for the payment of bribes through intermediaries. At times, the employees wired funds from the
Company's bank accounts in New Jersey to accounts in other countries in order to make payments to foreign officials.

Corrupt Conduct in Indonesia
From August 2003 through 2010, Hirsch oversaw the Company's operations in Indonesia. According to the pleadings, Hirsch, a
Senior Vice President of the Company at the time, was familiar with and involved in the Company's payment of bribes to foreign
government officials, openly discussing them via e-mail with an agent of the Company. In one such e-mail, quoted in the
complaint, the agent informed Hirsch: "Commitment fee is the misnomer for bribe money. The fee ranges from 3.5 percent to 20
percent." The "commitment fee" for the projects discussed in that e-mail was $210,000.
Around 2005, Hirsch allegedly was instrumental in setting up an arrangement in which a one-man consulting company was
introduced as the prime contractor in contracts with the Indonesian government, with the Company as a subcontractor, in order
for the Company to avoid directly paying bribes. The payment of bribes to foreign officials continued under this scheme, with
Hirsch explaining that he preferred to not "pay any commitment fees" but would "agree to a 'management fee' taken from our
invoices by the lead firm."
According to the DPA, Hirsch and others associated with the Company discouraged an employee from speaking with the law firm
conducting an internal review of the Company in connection with the bribery scheme. In one instance, an agent of the Company
drafted a letter that the employee later sent to the lawyers, which stated that the employee did not want to speak with them due to
the length of time since he had left the Company, as well as his age, health and memory problems. Several months later, Hirsch
tried to hide this employee from investigators by stopping all payments to her. Hirsch also used his personal e-mail account to warn
an agent of the Company to not send any emails about "evaluation committees" and "commitment expectations" because such
words were red flags that forensic auditors would understand if the e-mails were audited or intercepted.

Corrupt Conduct in Vietnam
The conduct in Vietnam followed a similar pattern. The Company began operations in Vietnam in the early 1990s and secured
numerous public contracts partly through the use of the so-called "Foundation," a non-government organization, which the
Company funded. According to the disposition document, the Foundation served as the Company's "local sponsor" and labor pool
and was the conduit for the Company's bribes to Vietnamese government officials. The Company and the Foundation shared a
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joint bank account in Vietnam, from which bribe money was withdrawn in cash and paid directly to foreign officials by Hirsch and
his accomplices.
In 2005, when McClung assumed responsibility for the Company's operations in Vietnam, Hirsch told him that McClung would
need a new scheme for the flow of bribe money because the Foundation would soon cease operations. Between 2005 and 2010,
McClung and other Company employees and agents discussed the payment of "commitment fees," which had been customary in
old Vietnam projects, and McClung and others exchanged e-mails discussing third-party invoices for nonexistent work and
personal advances to Company employees, all as a way to generate money for payments to government customers and officials.
Such arrangements continued through 2010.

Corrupt Conduct in India
In India, the Company likewise paid bribes to win water projects in Goa and Guwhati along with several consortium partners. The
Company and its consortium partners disguised the bribes as payments to vendors for services that had never actually been
rendered, and kept track of the bribes by circulating a spreadsheet identifying the portion of each bribe attributable to each
company involved. McClung and other Company employees and agents received those e-mails. In 2010, for example, a payment
tracking schedule prepared by one of the consortium partners showed that the Company paid more than $970,000 in bribes in
connection with the Goa project.

Corrupt Conduct in Kuwait
The Company's conduct in Kuwait involved neither Hirsch nor McClung but exhibited a similar pattern of bribery to secure a
public works project. Around 2005, the Company won a $66 million road construction project with the Kuwait Ministry of Public
Works. To secure that contract, the Company's employees, agents and its joint venture partner made corrupt payments totaling
approximately $70,000 to a Ministry of Public Works official. E-mails between a high-level Company executive and its local joint
venture partner discuss the bribes, disguised as "proposal costs" or made through a purported contract for "business development"
with another firm, and the ensuing meetings with a Kuwaiti government official.

DPA Terms
In entering into the three-year DPA with the Company, the DOJ considered the following factors: (1) BGH's voluntary selfreporting of the FCPA violations when BGH discovered them after the government made LBI and BGH aware of a False Claims
Act investigation; (2) BGH's cooperation, including an extensive internal investigation, voluntarily making employees available for
interviews, and turning over extensive information to the government; (3) BGH's extensive remediation program, including
terminating the implicated employees; and (4) BGH's enhancements to its due diligence program for third-party agents and
consultants and internal controls and the company's commitment to continue improvements. Additional factors included the
nature and scope of the offense conduct and LBI's and BGH's agreement to continue to cooperate with the DOJ.
The DPA provides a detailed calculation of the applicable penalty amount. In particular, the DOJ applied the U.S. Sentencing
Guidelines to arrive at the penalty range of $17.1 million to $34.2 million. The DOJ agreed for LBI to pay $7.1 million within 10
days and the remaining $10 million within one year of the date of the DPA.
An important factor the DOJ cited in reaching the DPA was BHG's "demonstrated commitment to improving its compliance
program and internal controls." As part of the settlement, BGH agreed to continue implementing and enhancing an extensive
corporate compliance program designed to detect and deter future violations of the FCPA and other anti-corruption laws by it and
its subsidiaries and affiliates, such as LBI. Significantly, BGH also agreed to retain an independent compliance monitor for the
duration of the DPA, i.e. , three years.
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Noteworthy Aspects
Duration of Monitorship Reflects Severity of Violations: Three-year corporate compliance monitorships have become
somewhat less common over the past few years. In this case, however, the full three-year term is not a surprise, given the severity
of the conduct, seniority of personnel involved and the lengthy period over which the schemes went undetected -- all of which
are clear signs of an ineffective compliance program.
A Voluntary Disclosure?: The DOJ's press release and DPA highlight that the DOJ took into consideration LBI's selfreporting of the misconduct. The Sentencing Guidelines calculation in the DPA also credits the company for voluntarily
disclosing. Yet LBI's discovery of its FCPA violations arose in the context of a DOJ investigation into possible violations of the
False Claims Act by the Company, and at least part of it overlapped with an internal investigation of possible corruption in
Vietnam triggered by a World Bank inquiry. This set of facts suggests that, under certain circumstances, a company may still
receive self-reporting credit even if the government is already aware of potential other wrongdoing that may be related to the
FCPA violations.
Related Individual Prosecutions, Consistent with the Yates Memorandum: Although the DOJ's settlement with LBI
predates the Yates Memorandum by almost two months, the prosecutions of LBI executives Hirsch and McClung in connection
with the LBI settlement reflect the Yates Memorandum's theme of individual accountability for corporate misconduct. However,
while the DPA identifies LBI's cooperation as a factor considered by the DOJ in entering the settlement, it does not expressly
acknowledge LBI's cooperation in Hirsch's or McClung's prosecutions. It does appear that LBI provided significant information
about Hirsch and McClung, judging from the detailed factual information in the court filings about their central roles in the
bribery schemes that comprise LBI's culpable conduct. It will be interesting to see whether, in future settlement documents, the
DOJ will refer more explicitly to the Yates Memorandum guidelines in its consideration of applicable cooperation factors.
Construction Companies Particularly Susceptible to FCPA Risks: A number of construction companies have been
the subject of FCPA enforcement actions in recent years. For example, Technip S.A., a French engineering and construction
services firm, agreed in 2010 to pay $338 million to settle with the SEC and DOJ for bribing Nigerian officials over a 10-year
period to win a portion of a $6 billion dollar project for the construction of liquefied natural gas facilities on Bonny Island, Nigeria.
U.S.-based global engineering and construction company Kellogg Brown & Root, Inc. and Japanese construction firm JGC
Corporation were also implicated in and settled charges related to the same bribery scheme in February 2009 and April 2011,
respectively. More recently, in October 2014, Layne Christensen, a Texas-based water management, construction and drilling
company, settled charges with the SEC for making improper payments to foreign officials in several African countries in order to
obtain beneficial treatment and reduce its tax liability.
Related World Bank Inquiry and Sanctions: In February 2015, the World Bank announced that it had barred LBI
subsidiary LBG from working on Bank-funded projects for one year. The sanctions were based on findings of misconduct under
the World Bank's standards in connection with the same Vietnam bribery scheme that formed part of the DOJ allegations, since
the projects at issue were financed by the World Bank. The Bank also imposed a one-year conditional non-debarment on BGH
for its failure to effectively supervise LBG. Notably, the Company's press release announcing the World Bank sanctions mentions
that LBI self-reported the underlying misconduct to the U.S. government. This situation highlights the relationship between
investigations under the anti-corruption regimes of the multilateral development banks and the FCPA, which was also an aspect
of the SEC's settlement with Hitachi related to a project financed by the African Development Bank, discussed below.
Timeline of Payments: The DOJ agreed that LBI would pay $7.1 million of the fine amount immediately, with the remaining
$10 million payable within 12 months. Although there is no publicly available financial information on LBI, which is a privately held
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company, having an extra year to pay such a substantial amount will likely help the Company better manage its cash flow.
Although not specifically stated in the DPA, the terms related to the payment schedule and the amount of the fine suggest that
the DOJ has acknowledged the substantial, multi-million-dollar global compliance enhancements that LBI has implemented since
2010. According to a Company press release from July 17, 2015, this compliance effort has cost the Company more than $25
million to date and "resulted in new internal controls, new policies and procedures, and comprehensive systems investments,
including a new global accounting system."
Mead Johnson Enters into FCPA Settlement with SEC over Alleged Bribery by Its Chinese Subsidiary
On July 28, 2015, Illinois-based infant-formula manufacturer Mead Johnson Nutrition Company Co. ("Mead Johnson") entered
into an administrative settlement with the SEC, agreeing to pay more than $12 million to resolve allegations that the company
violated the books-and-records and internal controls provisions of the FCPA in connection with bribes paid by the company's
Chinese subsidiary.
Specifically, the SEC alleged that between 2008 and 2013, Mead Johnson's majority-owned subsidiary Mead China provided
improper discounts, characterized as a "distributor allowances," to certain distributors tasked with performing marketing services.
Using these discounts, Mead China generated more than $2 million in off-the-books funds that it reportedly directed its
distributors to pay to healthcare professionals at government-owned hospitals in China to induce them to recommend Mead
Johnson's infant formula products and provide the company with contact information for new or expectant mothers. These illicit
discounts were then mischaracterized in books-and-records consolidated by Mead Johnson, which had failed to implement internal
accounting controls at its Chinese subsidiary sufficient to prevent these illicit payments.
According to the SEC's order, Mead Johnson had anti-corruption policies in place that covered both the FCPA and local law
considerations, and when allegations of misconduct surfaced in 2011, the company investigated the underlying allegations. The
company eliminated the discount program at issue as a precautionary measure at that time, even though it found no evidence of
improper payments -- a move that resulted in the discontinuation of all practices relating to Mead China's compensation of
healthcare professionals by 2013. These efforts, however, ultimately did not immunize the company from liability.
In its order, the SEC highlighted Mead Johnson's failure to identify evidence of the improper payments during the 2011
investigation and faulted the company for: (1) choosing not to voluntarily disclose the original allegations to the SEC in 2011; and
(2) failing promptly to inform the SEC about the prior investigation when approached by the agency in 2013. The SEC's criticism
of Mead Johnson's failure to voluntarily disclose may have been rooted in the scope of the alleged misconduct, which stretched
over a period of five years and involved Mead China employees systematically ignoring company policies and circumventing
controls.
Although the company was not immediately forthcoming regarding its 2011 investigation, Mead Johnson went on to provide what
the agency characterized as "extensive and thorough" cooperation, initiating a second internal investigation that reportedly
confirmed the underlying allegations and responding with a range of significant remedial measures (including enhancements to the
company's policies and procedures, a substantial increase in the resources devoted to compliance, and the termination of senior
staff at Mead China). As part of its settlement, Mead Johnson, without admitting or denying the SEC's findings, consented to an
administrative order and agreed to pay $7.77 million in disgorgement, $1.26 million in prejudgment interest, and a $3 million
penalty.
Noteworthy Aspects :
U.S. Parent Held Liable on a Strict Liability Basis: The alleged bribery was committed and conceded by Mead China, a
majority-owned subsidiary of its "issuer" parent. Under the FCPA's accounting provisions, parent issuers can be held strictly liable
for failing to ensure compliance by their majority-owned affiliates. No knowledge of or participation in the improper conduct is
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required.
DOJ Declines Parallel Enforcement: According to press reports, the DOJ recently informed Mead Johnson that it has
closed its parallel investigation into the underlying allegations of bribery. Based on the facts as set forth in the SEC's order, which
do not allege knowledge or intent on the part of the parent and establish no U.S. nexus with respect to the subsidiary's reported
misconduct, the DOJ may well have determined that it lacked jurisdiction to proceed in this matter.
Relatively Quick Resolution: Compared against other FCPA-related investigations initiated by the agencies over the last 10
years, Mead Johnson's case was resolved relatively quickly, lasting only around two years from start to finish. Based on our
research, well over half of known FCPA investigations last more than two years ( see our FCPA Winter Review 2013).
Weighing Voluntary Disclosure: In charging Mead Johnson, the SEC highlighted the company's decision to not voluntarily
disclose the initial allegations and its later failure, whether by oversight or choice, promptly to inform the agency of the existence
of the 2011 investigation when approached by the SEC in 2013. The calculus behind such decisions is often quite difficult. If a
company ultimately chooses to not voluntarily disclose corruption-related allegations or red flags -- something it has no
affirmative obligation to do -- it is critical that the company conduct a thorough, documented investigation that is clear-eyed
about its findings, fully remediates any improper conduct and program weaknesses and can be defended to the agencies if the
government ever becomes aware of the allegations. Even when such steps are taken, however, companies should be aware that
the DOJ and SEC have each stated that companies will not receive disclosure credit in an eventual penalty calculation if they do
not make a voluntary disclosure, even if they later cooperate with an investigation. In Mead Johnson's case, the company's failure
to identify evidence of improper payments in 2011 and apparent lack of disciplinary action, suggest that the initial investigation
may have lacked sufficient vigor in the eyes of the SEC, and the company's subsequent failure promptly to notify the SEC of
that prior investigation when approached by the agency in 2013 indicates it may not have anticipated how to respond.
Risk Posed by Stagnant Compliance Programs: The SEC and DOJ expressly recognize that compliance programs should
be tailored to an organization's risk profile, and the agencies do not expect smaller companies to devote the same resources to
compliance that larger companies routinely do. As a company grows, however, the agencies expect the resources it devotes to
compliance to grow as well, enabling the company's compliance program to adapt and evolve to meet the risks and challenges
that accompany expansion. In Mead Johnson's case, the SEC Order suggests the company's compliance program simply failed
to keep pace with its meteoric growth in China, which included the expansion of Mead China's geographical presence from 28 to
241 cities between 2008 and 2013.
BNY Mellon Settles with the SEC and Agrees to Pay $14.8 Million for Hiring Relatives of Foreign Officials as
Interns
On August 18, 2015, the SEC announced a settlement with The Bank of New York Mellon Corp. ("BNY Mellon"), stemming from
violations of the FCPA's anti-bribery and internal accounting provisions under Sections 30A and 13(b)(2)(B) of the Exchange
Act. The violations arose from the Bank's hiring of relatives of government officials for its summer internship program. BNY Mellon
is the first official casualty of the SEC's probe of the hiring of so-called "princelings" -- the relatives of high-powered foreign
officials -- particularly in the financial industry. BNY Mellon did not admit or deny the findings laid out in SEC's Cease-and-Desist
Order (the "Order"), but agreed to pay $14.8 million in the resolution, comprised of $8.3 million in disgorgement, $1.5 million in
prejudgment interest and a $5 million civil penalty.
According to the Order, in 2010 and 2011, BNY Mellon provided three internships to family members of two government officials
in order to corruptly influence those officials and to retain and obtain business related to an unnamed Middle Eastern sovereign
wealth fund ("SWF"). The Order describes the SWF as "a government body responsible for management and administration of
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assets of a Middle Eastern country." One of the officials at issue was a senior official in the fund and the other held a senior
position in the fund's European Office. The SWF had been a client of BNY Mellon since 2000, when it awarded to BNY Mellon
custody of certain assets, which amounted to $55 billion during the relevant time period. Moreover, in 2009 and 2010, the SWF
invested $711 million through a wholly owned BNY Mellon subsidiary.
The Order alleges that emails and other documents prove BNY Mellon provided the internships to retain and obtain additional
business from the SWF. The SWF officials requested the internships for their family members and proceeded to make numerous
follow-up inquiries about the status of their requests. Certain BNY Mellon employees viewed the internships as a way to influence
to the officials' decisions. Bank employees stated in writing that granting the internship requests would likely "influence any future
decisions taken within" the fund and "help influence who ends up with more assets/retaining dominant position."
The three interns received the internships despite failing to meet the program's hiring criteria, according to the SEC, and BNY
Mellon had no intention of converting their internships into full-time positions, a goal of the program. In addition, BNY Mellon
coordinated and paid the legal fees and costs related to obtaining visas for all three interns. Moreover, the Bank hired the interns
with the knowledge and approval of senior BNY Mellon employees.
The SEC determined that, by corruptly providing these internships to relatives of foreign officials in order to influence the acts or
decisions of the SWF, a government entity, BNY Mellon violated the anti-bribery provisions of the FCPA. Moreover, the SEC
claimed that BNY Mellon violated the FCPA's internal controls provisions by failing to devise and maintain a system of internal
accounting controls sufficient to provide reasonable assurances that its employees are not bribing foreign officials. The SEC found
that BNY Mellon had a code of conduct and a specific FCPA policy prohibiting violations of the statute but that the Bank did not
ensure that all employees underwent its FCPA training or understood the policies. In addition, the SEC alleged that BNY Mellon
had few controls relating to the hiring of customers and relatives of customers, including government officials. Human resources
staff were not trained to spot potentially problematic hires, and internal controls were "insufficiently tailored to the corruption risks
inherent in the hiring of client referrals."
The SEC acknowledged that BNY Mellon cooperated with the SEC's investigation and that it began enhancing its anti-corruption
compliance program even before the investigation commenced. The anti-corruption program enhancements highlighted by the
SEC include: explicitly addressing the hiring of government officials' relatives, requiring all full-time and internship job applications
to be routed through a centralized HR application process and requiring certifications by employees that no hiring is performed
outside of centralized channels. An additional enhancement requires all applicants to indicate whether they or any close personal
associates are or have recently been a government official, which would trigger additional review by BNY Mellon's anti-corruption
office.
Noteworthy Aspects
Significance of Formal Procedures and Objective Criteria for Internship Programs: This settlement highlights the
U.S. enforcement agencies' view of internships for relatives of foreign officials as an example of "anything of value" under the
FCPA. In fact, the SEC's press release quotes Director of the SEC Enforcement Division Andrew J. Ceresney equating
internships with "cash payments, gifts, . . . or anything else used in corrupt attempts to win business [that] can expose companies
to an SEC enforcement action." This is likely to be the first of several settlements relating to the hiring of princelings by U.S. and
European financial firms -- whether for internships or other positions -- as the SEC has reportedly approached other major firms
for information about their hiring practices in Asia.
This settlement should prompt companies to confirm that their internal controls and compliance programs include mechanisms to
detect and prevent improper hiring practices, including in the context of internship programs. There is no per se prohibition on
hiring relatives of government officials, but a company should be able to demonstrate that such a hire was made based on
objective factors and ideally, as part of a larger internship program that considered other candidates, in order to minimize FCPA
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exposure. Moreover, internships based on client referrals deserve additional due diligence.
Disgorgement Calculation: The $14.8 million that BNY Mellon agreed to pay as part of the settlement includes $8.3 million
in disgorgement. It is not clear, and the Order did not explain, how the SEC or the Bank calculated the disgorgement amount,
particularly since BNY Mellon had a significant preexisting relationship with the SWF and there was no explicit quid pro quo
between the internships at issue and particular aspects of the SWF's business with the Bank. According to the Order, BNY
Mellon provided the internships "to assist [the Bank] in retaining and obtaining business." The SEC's and BNY Mellon's ability to
calculate with precision the monetary value of the Bank's business with SWF, particularly the value of retaining business, is
noteworthy given the subjective nature of such an assessment.
Hitachi Agrees to Settle SEC Enforcement Action
On September 28, 2015, the SEC announced that it had charged Hitachi, Ltd. ("Hitachi"), a Japanese corporation, with violating
the books-and-records and internal accounting provisions of the FCPA, and that Hitachi agreed to pay $19 million in civil penalties
to settle the charges. On the same day, the SEC filed a complaint against Hitachi in the U.S. District Court for the District of
Columbia, together with a draft consent judgment, under which Hitachi agreed to the civil penalty amount and to be enjoined from
violating the FCPA provisions cited in the complaint in the future.
Hitachi is a Tokyo-based multinational conglomerate that operates in a number of diverse business areas, including design and
construction of power stations. During the time of the alleged violations, Hitachi's American Depositary Shares were listed and
traded on the New York Stock Exchange, making Hitachi subject to the SEC's jurisdiction as an "issuer." The company voluntarily
withdrew its shares in 2012 and was subsequently de-listed.
In 2007, a Hitachi subsidiary in South Africa, Hitachi Power Africa (Pty) Ltd. ("HPA"), won two contracts totaling $5.6 billion to
build two power stations. During the time period at issue, HPA was a majority-owned subsidiary of Hitachi Power Europe GmbH
("HPE"), which was itself a German-based wholly owned subsidiary of Hitachi. According to the SEC complaint, Hitachi created
HPA in 2005 to acquire contracts from the South African government-run public utility Eskom. HPA partnered with a local
black-owned entity, Chancellor House Holdings (Pty) Ltd. ("Chancellor"), to help it win contracts and to receive preferred status
in government contract procurements under the Black Economic Empowerment Act of 2003. Under this partnership agreement,
Hitachi sold a 25 percent stake of HPA to Chancellor for $190,819.
According to the SEC, Hitachi specifically partnered with Chancellor not for its operational support but rather for its political
influence. Hitachi allegedly understood that Chancellor had extensive political connections within the government, the African
National Congress ("ANC"), which was the ruling political party, and the government-owned public utility Eskom. Chancellor,
according to the complaint, was a "front" company for the ANC. Thus, the 25 percent stake in HPA allowed Chancellor, and in
turn ANC, to receive a portion of the profits from the contracts that HPA acquired. The SEC complaint explicitly points out that
"Hitachi was aware that Chancellor was a funding vehicle for ANC," but continued to partner with the organization and
encouraged it to use its political say to obtain government contracts.
In addition to selling a portion of itself to Chancellor, HPA arranged to pay Chancellor "success fees" as an incentive to "help the
company win orders." After HPA won both of the power plant construction contracts in 2007, worth $2.91 billion and $2.71
billion, respectively, Chancellor received more than $1.1 million in "success fees." HPA also paid Chancellor more than $5 million in
dividends and bought back its 25 percent share for $4.4 million in 2012. In total, the SEC states that "Chancellor -- the ANC's
funding vehicle -- received approximately $10.5 million from Hitachi, a return of over 5,000% investment in HPA."
The SEC complaint cites several FCPA violations on behalf of Hitachi. First, the company improperly recorded the "success fee"
arrangement and the dividends paid out in 2011 and 2012. After paying Chancellor more than $1 million in "success fees," Hitachi
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inaccurately recorded this amount as "consulting fees" in its books-and-records. Additionally, the $5 million paid out in dividends
were recorded as "Dividends Declared," without reflecting that the dividend was "in fact, an amount due for payment to a foreign
political party in exchange for its political influence in assisting Hitachi land two government contracts."
Second, the SEC maintains that Hitachi's internal accounting controls were inadequate, enabling the "success fee" arrangement
and improper recording of these fees and the dividends. Hitachi also allegedly failed to conduct adequate due diligence of
Chancellor and to keep records of such due diligence. Finally, the SEC states that Hitachi failed to implement internal accounting
controls that would provide reasonable assurance that the company would not violate its own codes of conduct and compliance
policies, the FCPA or South African law. In this regard, the complaint specifically notes that HPA did not conduct any FCPAspecific compliance training.
Noteworthy Aspects
Risk of Dealing with Political Parties: Unlike many FCPA enforcement actions that focus on improper payments to
foreign government officials, the SEC found fault with HPA's relationship with Chancellor, an entity treated as a conduit to a
political party. The FCPA prohibits both improper payments to foreign officials and to foreign political parties (and party
officials). Consequently, corporations should be aware of FCPA risks involved in partnering with entities that reportedly have
significant ties to a political party.
No Evidence of DOJ Enforcement Activity: Available information suggests that Hitachi has not been the subject
of accompanying enforcement activity by the DOJ, despite strong bribery allegations by the SEC. This may be due to
jurisdictional issues, given that this case involved South African and German subsidiaries of a Japanese company allegedly making
improper payments in South Africa. The only evident connection to the United States was Hitachi's issuance of American
Depositary Shares.
No Disgorgement by Hitachi: Although the SEC alleged in its complaint that Hitachi made more than $10 million in
improper payments and received more than $5 billion in business, the company did not have to disgorge any gains as part of the
settlement. Most FCPA enforcement actions include disgorgement, but the SEC only imposed a civil fine in this case. Notably,
the SEC did not mention any voluntary disclosure or cooperation on behalf of Hitachi that could have contributed to this
outcome.
The Importance of Foreign Media: The South African press played an important role in the SEC case against Hitachi. The
complaint mentions several instances in 2006 and 2007 when the press published articles exposing Chancellor as a funding
vehicle for the ANC. A reporter also called an HPA director for a comment on whether a link existed between Chancellor, an
HPA shareholder and the ANC. The SEC used this phone call and the newspaper articles to support its allegations that Hitachi
knew "Chancellor was an ANC alter ego, and thus a foreign political party." In addition, the SEC points out that Hitachi
continued its relationship with Chancellor despite the "confirmation in the press." This illustrates the importance of paying close
attention to the media coverage in countries in which they operate so that they are aware of issues or concerns raised about them
or their partners.
Permanent Injunction, Even Though No Longer an Issuer: In 2012, Hitachi voluntarily withdrew its American Depositary
Shares -- representing shares of common stock -- and was subsequently de-listed, thereby suspending its "issuer" status.
Normally, the FCPA provisions would therefore not apply to any Hitachi actions after 2012. However, the settlement agreement
permanently restrains and enjoins Hitachi from violating the books-and-records and internal accounting provisions of the FCPA,
thereby binding Hitachi even if it were never to return to "issuer" status.
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FCPA Training Is Key: The enforcement action against Hitachi underscores the importance of FCPA training, even for
companies that do not have a strong U.S. nexus. Hitachi is a Japanese company, and its South African activities did not involve
any commercial activities in the United States. However, because Hitachi was an "issuer" under the FCPA during the tender
period, the SEC emphasized that the company's lack of FCPA-specific compliance training contributed to the agency's
evaluation that Hitachi's internal accounting controls were inadequate. As such, the complaint illustrates the importance of
issuers conducting FCPA training, even if they do not conduct business in the United States or with U.S.-based companies.
SEC Collaboration with the African Development Bank May Lead to Additional Fines and World Bank
Debarment: In its press release, the SEC thanked the African Development Bank's Integrity and Anti-Corruption Department
for its assistance and expressed hope that "this is the first in a series of collaborations." These statements suggest that future
FCPA investigations and enforcement matters might benefit from the SEC's relationship with the Bank and are indicative of a
larger trend of the DOJ and SEC collaborating with multilateral development banks and local enforcement authorities (also
discussed above in the context of LBI's settlement with the DOJ and related World Bank sanctions). In addition, this relationship
may prove beneficial for the African Development Bank, which is considering imposing additional fines on Hitachi and barring it
from bidding on other contracts. Because the Bank loaned Eskom, the government-owned utility, $2.6 billion to fund contracts,
including the ones won by Hitachi, the Bank may investigate, sanction contractors, impose fines and bar offenders from future
tenders. Moreover, the Bank has agreements with the World Bank, which may extend debarment to Hitachi. This is a prime
example of how an SEC enforcement action may have far-reaching ramifications because of the involvement of a multilateral
development bank in the underlying commercial projects.
Hyperdynamics Reaches FCPA Settlement with SEC
On September 29, 2015, Hyperdynamics Corporation ("Hyperdynamics") announced a settlement with the SEC and the entry of
a Cease-and-Desist Order (the "Order") against it, alleging that its failure to accurately record $130,000 in payments violated the
books-and-records and internal controls provisions of the FCPA. Without admitting or denying the SEC's allegations, the
company consented to the Order and a $75,000 civil penalty. This settlement came four months after the DOJ informed the
company of the Department's decision to close its investigation into possible FCPA violations without enforcement, as noted in
our FCPA Summer Review 2015. The SEC neither issued a press release about the settlement nor otherwise publicized it, contrary
to its usual practice.
Hyperdynamics's website describes the company as an independent exploration and production company focusing on offshore
exploration in the Republic of Guinea. The publicly traded company is incorporated in Delaware and headquartered in Houston,
Texas. With a 37% non-operator interest covering approximately 25,000 square kilometers of acreage offshore the Republic of
Guinea, Hyperdynamics holds extensive exploration and production licenses in West Africa.
The DOJ and SEC issued subpoenas to Hyperdynamics in September 2013 and January 2014, respectively. In a 2013 disclosure,
Hyperdynamics stated that the FCPA investigation centered on whether its "activities in obtaining and retaining the concession
rights" or "relationships with charitable organizations" potentially violated the FCPA or U.S. anti-money laundering statutes.
Notably, however, the Order did not mention concession rights or improper payments to charitable organizations.
The Order states that in 2007 and 2008, Hyperdynamics paid $130,000 to two supposedly unrelated entities through its wholly
owned Guinean subsidiary. The payments were $55,000 to BerMia Service SRL and $75,000 to Africa Business Service
("ABS"). The two payments were recorded as "public relations and lobbying services" in Hyperdynamics's books-and-records,
which were consolidated with the subsidiary's books-and-records at the time. According to the Order, however, the company did
not have sufficient supporting documentation to determine whether any public relations and lobbying services were provided in
connection with those payments or to identify the funds' ultimate recipients.
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In 2008, the company learned that a Guinean-based employee controlled the companies that received both payments at issue
and was the sole signatory on the ABS account. The SEC concluded that Hyperdynamics could not determine what services
BerMia or ABS provided or how they spent the funds. Moreover, Hyperdynamics's books-and-records continued to reflect the
payments as public relations and lobbying expenditures, even though there was no evidence of any such activities stemming from
the payments.
In addition, the Order states that the company failed to implement adequate internal-accounting controls to track its subsidiary's
use of funds, determine whether the subsidiary paid other related parties or give reasonable assurances that the expenditures
reported were accurate.
In agreeing to the terms of the settlement, the SEC recognized Hyperdynamics's remedial efforts and cooperation. In particular,
the Order states that in July 2009, the company began replacing its senior management team and its entire Board of Directors.
Further, Hyperdynamics hired its first in-house lawyer and increased its accounting personnel. The new counsel introduced
trainings and policies and instituted procedures to identify and control fund transfers to Guinea, including the transfer of signature
authority over Guinean accounts to employees based in Houston and requiring corporate pre-approval for all Guinean
expenditures. Moreover, according to its most recent annual report, the company incurred approximately $12.7 million in legal and
other professional fees associated with its FCPA investigation.
Noteworthy Aspects
DOJ Decision to Close Investigation Without Enforcement: In May 2015, the DOJ closed its investigation into
possible FCPA violations by Hyperdynamics without taking any enforcement action. Although the DOJ's letter informing
Hyperdynamics of the Department's decision explicitly highlighted the company's cooperation, the circumstances surrounding
this case suggest that the Department did not decline enforcement but instead lacked a basis for pursuing criminal violations of
the FCPA. While Hyperdynamics received subpoenas in connection with the FCPA investigation from both the DOJ and SEC
that sought documents relating to the company's pursuit of concession rights and its relationships with charitable organizations,
the SEC Order filed against the company does not include any anti-bribery charges, contain allegations of improper payments, or
mention concession rights or charitable organizations. Instead, the SEC action focuses solely on accounting violations relating to
third-party payments the company made that lacked sufficient support. While it is impossible to know what facts Hyperdynamics
might have negotiated to exclude from its SEC settlement, it is difficult to identify any conduct outlined in the SEC Order that
might have formed the basis of a criminal FCPA or U.S. anti-money laundering charge against the company.
SEC Silence on Settlement: Interestingly, the SEC did not issue a press release announcing the resolution of
the Hyperdynamics investigation, as is its common practice, nor has it included the settlement on the FCPA enforcement
webpage maintained by the Commission. While it is not clear why the SEC decided not to publicize this disposition, one possible
reason for the omission of the settlement on the SEC's FCPA enforcement webpage is that, notwithstanding the previously
disclosed focus of the investigation, the allegations in the SEC Order do not contain any allegations of improper payments to a
foreign official, and the SEC has generally chosen not to classify violations of the FCPA's accounting provisions that do not
relate to foreign bribery as "FCPA enforcement actions." The SEC's categorization decisions in this regard, however, have not
been entirely consistent over the years. For instance, while the SEC chose not to categorize its insider-trading focused resolution
with Keyuan Petrochemicals in 2013 as an FCPA enforcement action ( see our FCPA Spring Review 2013), it nevertheless lists
its 2012 settlement with Oracle on the Commission's FCPA enforcement webpage, despite there being no allegation of an
improper payment to a foreign official in that case ( see our FCPA Autumn Review 2012).
Actions Against Individuals
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Two Former LBI Executives Plead Guilty to Participating in Bribery Scheme
The DOJ's announcement of its settlement with LBI on July 17, 2015, also disclosed its plea agreements with Richard Hirsch and
James McClung, two former Senior Vice Presidents at the Berger Group Holdings, Inc. ("BGH") family of companies (the
"Company"). Hirsch and McClung pled guilty to one count of conspiracy to violate the anti-bribery provisions of the FCPA and
one substantive count of violating the anti-bribery provisions of the FCPA, admitting to playing a part in making and concealing
corrupt payments to government officials in India, Indonesia and Vietnam during their employment with the Company. They are
scheduled for sentencing on November 15, 2015, before the U.S. District Court for the District of New Jersey.
Also on July 17, 2015, and before the same court, BGH subsidiary LBI entered into a DPA with the DOJ and admitted to FCPArelated violations based in large part on Hirsch's and McClung's conduct. As part of the DPA, LBI agreed to pay a $17.1 million
criminal penalty. The terms of the DPA and the events that led to the DOJ's enforcement action against LBI are the subject of a
separate article above.
The Informations filed by the government in Hirsch's and McClung's individual prosecutions (available here and here) mirror the
allegations described in the context of LBI's settlement with the DOJ. Hirsch is accused of participating in bribery of government
officials in Indonesia and Vietnam, and McClung of similar activities in Vietnam and India. Notably, Hirsch's plea
agreement specifies that the value of the bribes or loss to the government from his actions was between $400,000 and $1 million,
while the corresponding value specified in McClung's plea agreement was between $1 and $2.5 million. With all other factors under
the Sentencing Guidelines being the same, the magnitude of the bribery that each was accused of resulted in a two-point
difference in their offense levels under the Guidelines -- 25 and 27, respectively. According to their plea agreements, each faces
the same 10-year maximum prison sentence and monetary fine, as well as possible restitution.
Former SAP Executive Pleads Guilty and Settles with SEC in Connection with Payments to Panamanian
Officials
On August 12, 2015, the DOJ announced that Vicente Eduardo Garcia, a Miami-based former executive of SAP International
Inc. ("SAP"), pled guilty to one count of conspiracy to violate the anti-bribery provisions of the FCPA. Garcia is scheduled to be
sentenced on December 16, 2015. Garcia also consented to the filing of a cease-and-desist order by the SEC for civil violations of
the FCPA's anti-bribery and internal controls provisions. As part of his settlement with the SEC, Garcia agreed to pay $92,395,
which equaled the total amount of kickbacks he received ($85,965) plus prejudgment interest ($6,430).
Garcia admitted to conspiring with a Panamanian lobbyist, a consultant and the principal of a Mexico-based SAP channel partner
to bribe Panamanian government officials between 2009 and 2013. According to the cease-and-desist order, the conspirators
paid one official $145,000 and offered to pay two others as part of a scheme to obtain four government contracts for SAP to sell
software. According to the DOJ Information, Garcia estimated the value of the Panamanian government contracts at
approximately $150 million. SAP's partner was successful in obtaining the first contract for $14.5 million, which included $2.1
million in SAP software licenses. The Panamanian government later awarded three additional contracts that included SAP software
products valued at approximately $13.5 million to SAP's local partner.
To enable the scheme, Garcia allegedly caused SAP to sell software to a partner company in Panama at discounts of up to 82%.
Garcia obtained approval for the discounted sales by circumventing SAP's internal controls systems with false contracts, invoices
and approval forms. These discounts enabled the partner to create a slush fund from which to pay bribes. Additionally, the sales
proceeds were used to provide Garcia with kickbacks. In addition, Garcia allegedly sent a fake invitation from SAP ostensibly for
business meetings in Mexico to one of the Panamanian officials, to provide the official with cover for recreational travel to Mexico.
The lobbyist used by Garcia also proposed entering into fake consulting contracts with the brother-in-law of one official, and
Garcia and his co-conspirators e-mailed spreadsheets of payments to officials to one another.
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According to the SEC, Garcia admitted that he believed that the bribes were necessary to secure the Panamanian government
contracts.
Miller & Chevalier Member Matteson Ellis's article entitled "Multi-Party Conspiracies in Central America: The Latest FCPA Case,"
on the FCPAméricas Blog, discusses a number of notable points and lessons drawn from Garcia's plea. They include FCPA risks in
Central America generally, the risks involved in dealing with distributors, resellers or channel partners that resell products or
services and the role of SAP's compliance program in Garcia's wrongdoing.
Russian Foreign Official and U.S. Co-Conspirators Plead Guilty to Money Laundering and FCPA Charges
On August 31, 2015, the DOJ announced that Vadim Mikerin, a Russian foreign official residing in Maryland, pleaded guilty to
one count of conspiracy to commit money laundering for spearheading a bribery scheme relating to contracts between a subsidiary
of Russia's State Atomic Energy Corporation ("ROSATOM") and U.S. companies. Mikerin's co-conspirators, Daren Condrey
and Boris Rubizhevsky, of Maryland and New Jersey, respectively, pleaded guilty to a combination of FCPA, wire fraud and
money laundering charges in June 2015.
Mikerin admitted to receiving more than $2.1 million in illicit payments in exchange for awarding contracts related to the shipment
of uranium from Russia to the United States. He is scheduled to be sentenced on December 8, 2015, in the U.S. District Court
for the District of Maryland. In addition to a potential jail sentence of up to five years, court filings note that Mikerin has also
agreed to forfeit of the full amount of the illicit payments.
Condrey and Rubizhevsky, both U.S. citizens, appear to be the unnamed co-conspirators and key participants in the underlying
scheme whose actions are described in Mikerin's plea agreement. According to the DOJ, Condrey will be sentenced on November
2, 2015, for conspiracy to commit wire fraud and conspiracy to violate the FCPA, while Rubizhevsky will be sentenced on January
19, 2015, for conspiracy to commit money laundering.
Mikerin was originally indicted on November 12, 2014, on one count of conspiracy to commit extortion in relation to coerced
kickback payments he received from a Florida-based lobbyist and consultant who contracted regularly with his company. A
superseding indictment was filed on August 27, 2015, charging Mikerin instead with one count of conspiracy to commit money
laundering -- the offense to which he then pleaded guilty.
As stated in the plea agreement, Mikerin was the President of TENAM Corporation, a Maryland-based wholly owned subsidiary
and official U.S. representative of JSC Techsnabexport ("TENEX"), which is itself a Russia-based wholly owned second-tier
subsidiary of ROSATOM, the Russian state atomic agency. TENEX is the Russian Federation's only supplier and exporter of
uranium and uranium-enrichment services to nuclear power companies throughout the world.
According to court documents, Mikerin and his co-conspirators orchestrated a scheme whereby U.S. companies would make wire
payments to offshore bank accounts in Latvia, Cyprus and Switzerland for the express purpose of securing an improper business
advantage from Mikerin with respect to the award of uranium transportation contracts from TENEX. From 2004 to 2014, Mikerin
received approximately $2,126,622 in corrupt payments, according to the plea agreement. The co-conspirators attempted to mask
the payments in emails and other communications by using code words such as "lucky figure," "LF," "cake" and "remuneration." As
part of his plea agreement, Mikerin admitted that the payments were made expressly to influence him to award TENEX contracts
to companies owned by his co-conspirators. It is important to note that because foreign officials who receive bribes are not
covered by the FCPA (which only addresses bribe payors), the charges against Mikerin instead arise under the money laundering
statute.
Also of note, the DOJ press release states that this case was investigated by the U.S. Department of Energy Office of Inspector
General, as well as the FBI, which conducts most FCPA investigations. In addition, according to earlier press reports, Mikerin
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refused to cooperate with investigators in their ongoing probe of potential corruption in Russia's nuclear industry. It remains
unclear at this time whether he chose to cooperate and how his cooperation -- or lack thereof -- may affect his sentencing.
Former CFO of Siemens Argentina Pleads Guilty to FCPA Violations
On September 30, 2015, the DOJ announced that former Chief Financial Officer of Siemens S.A. ("Siemens Argentina") Andres
Truppel pled guilty to conspiracy to violate the anti-bribery, internal controls and books-and-records provisions of the FCPA and
to commit wire fraud. Truppel was indicted on December 12, 2011, in the United States District Court for the Southern District of
New York, along with seven other former officers, directors and associates of the parent company of Siemens Argentina or its
affiliates.
As a regional subsidiary of German company Siemens AG, Siemens Argentina sought to identify and secure contracts for public
works projects. According to the indictment, Siemens Argentina created Siemens IT Services S.A. ("SITS") to bid on a $1 billion
project designed to modernize the Argentine national identification card system ("the DNI Project"). In connection with the efforts
to win the DNI Project bid, Truppel and his co-conspirators allegedly agreed to pay almost $100 million in bribes to Argentine
government officials. The indictment alleges that Truppel and his co-defendants, all employees or agents of Siemens AG or its
affiliated companies, achieved the objective of the conspiracy through methods including deceptive accounting practices,
withdrawal of funds from general-purpose accounts, use of off-books accounts to conceal improper payments and intermediaries.
According to the DOJ press release, Truppel admitted that he engaged in the decade-long scheme to pay these bribes, employing
methods including the laundering of funds through shell companies associated with intermediaries and a $7.4 million payment
under a hedging contract with a foreign currency company in the Bahamas. Truppel also admitted that the defendants paid nearly
$1 million dollars to a former official of Argentina's Ministry of Justice, which was then used to bribe another Argentine government
official.
To date, Truppel is the first Siemens executive to plead guilty to the DOJ's charges and his prosecution may have been delayed by
the fact that he initially contested extradition. As discussed in our FCPA Spring Review 2014, Truppel previously agreed to pay an
$80,000 civil penalty to settle an SEC civil action based on the same conduct. Truppel's plea is the latest development in the
continuing fall-out from Siemens AG's $800 million settlement with the DOJ and the SEC in 2008. In March 2015, Greece
indicted 64 former Siemens AG and Hellenic Telecommunications executives on charges of bribery and money laundering, as
noted in our FCPA Spring Review 2015. As discussed in our December 2008 FCPA Alert, the bribery at issue in the Truppel
indictment was also part of the conduct that led to Siemens AG's settlement with the U.S. government.
Ongoing Developments and Related Litigation
DC Circuit Rules Upholds Privileged Nature of KBR's Internal Investigation Materials
On August 11, 2015, a unanimous three-judge panel of the U.S. Court of Appeals for the DC Circuit held that a district court
erred in ordering Kellogg Brown & Root ("KBR") to produce 89 documents related to an internal investigation. The DC Circuit
found that the district court erred in finding the documents not privileged and remanded the case for the district court to consider
other timely arguments for why privilege might not attach. See In re Kellogg Brown & Root, Inc ., 796 F.3d 137 (DC Cir. 2015). This
action arose from a discovery dispute in an ongoing qui tam suit accusing KBR of defrauding the U.S. government by inflating
costs and accepting kickbacks while performing reconstruction work in Iraq. See United States ex rel. Barko v. Halliburton Co. (Case
No. 1:05-cv-1276, D.DC). The DC Circuit's decision represents the second time that the court has overruled an order by the
district court compelling KBR to produce documents from its internal investigation.
As previously reported by Miller & Chevalier, the documents at issue relate to the company's internal investigations of its Code of
Business Conduct -- namely witness statements from employees, investigator reports to KBR employees and communications

© Miller & Chevalier Chartered • millerchevalier.com • Page 22 of 33

among KBR attorneys and investigators concerning their finding. The district court found in March 2014 that the documents were
discoverable as unprivileged business records. The DC Circuit disagreed, concluding that the documents were privileged under
Upjohn Co. v. United States, 449 U.S. 383 (1981), and remanded the case.
As discussed in a recent Miller & Chevalier White Collar Alert, the district court subsequently found that KBR had implicitly
waived attorney-client privilege and work-product protection by (1) permitting an in-house attorney to review the internal
investigation documents in preparation for a Rule 30(b)(6) deposition, and (2) putting the documents' contents "at issue" by
referencing the internal investigation in the litigation. The DC Circuit reversed the district court's order. The circuit court held that
the KBR attorney's use of the privileged investigation documents to prepare for a Rule 30(b)(6) deposition aimed at determining
whether the investigation was privileged did not constitute testimonial reliance on the documents' contents. The court also held
that KBR did not place the internal investigation documents "at issue" by merely referencing the internal investigation in a nonargumentative recitation of facts in a footnote in its summary judgment filing. Notably, the DC Circuit found that the
circumstances of the case were sufficiently extraordinary to justify a writ of mandamus.
Miller & Chevalier has discussed the KBR litigation and the present dispute in greater detail here, here, and here.
District Court Rules Against FCPA Jurisdiction Based Solely on Alleged Conspiracy
On August 13, 2015, Judge Janet Arterton of the U.S. District Court for the District of Connecticut held that the DOJ cannot
use a conspiracy charge to extend the jurisdictional reach of the FCPA against a foreign national who otherwise is not directly
subject to the FCPA's criminal jurisdiction. This ruling is notable for two reasons. First, it directly contradicts the position of the
DOJ and the SEC expressed in the Resource Guide to the U.S. Foreign Corrupt Practices Act ("FCPA Guide"). It also may be
helpful to foreign targets of FCPA investigations as U.S. enforcement agencies continue to aggressively interpret the reach of the
FCPA abroad.
Judge Arterton issued her ruling in the DOJ's criminal prosecution of Lawrence Hoskins, a former Alstom UK executive operating
in Asia, who allegedly participated in a bribery scheme carried out by Alstom Power, Inc., an Alstom UK affiliate headquartered in
Connecticut ("Alstom Power US"). In December 2014, Alstom S.A. and three of its subsidiaries, including Alstom Power US,
settled FCPA charges with the DOJ for more than $772 million for allegedly paying millions of dollars in bribes to government
officials in Indonesia, Egypt and Saudi Arabia, among other countries. This remains the second largest FCPA settlement to date.
See our FCPA Summer Review 2013 and FCPA Winter Review 2015 for more details about the Alstom settlement and the
allegations against Hoskins.
In its third superseding indictment, the DOJ charged Hoskins with conspiracy to violate the FCPA. Hoskins is not a U.S. citizen or
resident, was never in the United States in connection with the alleged scheme and was not employed by any of the charged
entities. Given the scant contact Hoskins had with the United States and the charged Alstom entities, and given that the FCPA
expressly lists only a few well-defined jurisdictional bases, the government was only able to plead one such basis for the conspiracy
charge. Namely, the government argued under 15 U.S.C. § 78dd-2(a) that Hoskins was an "agent" of a "domestic concern,"
Alstom Power US. In a motion in limine, the government further asserted that, even if the jury determined Hoskins was not an
agent of a domestic concern, the jury could still convict Hoskins under various theories of accomplice liability, including aidingand-abetting, causing and Pinkerton liability.
In his own defense, Hoskins strenuously argued that he was not an agent of the domestic concern (Alstom Power US), and
therefore not subject to the FCPA. In his motion to dismiss, Hoskins asserted that he was not directly subject to the FCPA
because he was not an agent of Alstom Power US, and he cited case law for the proposition that he could not be independently
subject to the FCPA under a conspiracy theory. The government's motion in limine sought a court order precluding Hoskins from
arguing that the government must show he is an agent of a domestic concern.
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Judge Arterton agreed with Hoskins and dismissed the conspiracy count, but only to the extent the government could not establish
that Hoskins was an agent of Alstom Power US (because if Hoskins were directly subject to the FCPA, he could be charged with
conspiracy as well). Judge Arterton also denied the government's motion in limine. In her ruling, Judge Arterton noted that
conspiracy and aiding-and-abetting liability generally attaches automatically to each criminal statute, and such liability is available
even when a defendant cannot be prosecuted directly for the underlying crime. However, Judge Arterton also cited Gebardi v. U.S. ,
in which the Supreme Court determined that "where Congress chooses to exclude a class of individuals from liability under a
statute, the executive may not override the Congressional intent not to prosecute that party by charging it with conspiring to
violate the statute that it could not directly violate."
Examining both the text and legislative history of the FCPA, Judge Arterton held that the Gebardi principle applies to the FCPA
because there is clear legislative intent to exclude "non-resident foreign nationals where they are not agents of a domestic concern
[and] did not take actions in furtherance of a corruption payment within the territory of the United States." In particular, with
respect to statutory language, Judge Arterton reasoned that the FCPA statute was "careful" in delineating the classes of people
subject to and excluded from liability. With respect to legislative history, Judge Arterton determined that Congress was concerned
about "the inherent jurisdictional, enforcement and diplomatic difficulties raised" by prosecuting certain classes of foreign persons,
and while Congress considered imposing individual liability based on accomplice liability, it instead "chose to do so directly[,] and
carefully delineated the class[es] of persons covered to address concerns of overreaching." As a result, Judge Arterton held that
the DOJ cannot circumvent legislative intent by charging an individual with conspiracy if that individual is not an agent of a
domestic concern or otherwise directly covered by the statute.
Notably, the court's holding contradicts the position taken by the enforcement agencies that defendants can be criminally liable for
aiding-and-abetting or conspiracy to violate the FCPA even when there is no independent basis for jurisdiction. In the FCPA
Guide, for example, the agencies assert that "[i]ndividuals and companies, including foreign nationals and companies, may also be
[criminally] liable for conspiring to violate the FCPA -- i.e. , for agreeing to commit an FCPA violation -- even when they are not,
or could not be, independently charged with a substantive FCPA violation."
Additionally, while the district court's decision has limited precedential value, the ruling's persuasive impact on future court
decisions and settlements involving foreign persons in a comparable posture is likely to be significant given the rarity of judicial
decisions in this area. In addition to non-resident foreign nationals, the court's rationale appears to be applicable to non-U.S.
companies that are not directly subject to the FCPA but may have conspired with a U.S. affiliate, business partner or individual to
violate the FCPA. Indeed, such corporate defendants may look to use this ruling to bolster their settlement positions.
U.S. Agency Developments
DOJ's "Yates Memorandum" Sets Policy for Increased Focus on Individual Culpability in Corporate Actions
On September 9, 2015, U.S. Deputy Attorney General Sally Yates issued a memorandum ("Yates Memorandum" or
"Memorandum") entitled "Individual Accountability for Corporate Wrongdoing" to federal prosecutors nationwide detailing new
DOJ policies that require corporations who want to receive credit for cooperating with the government to provide detailed
evidence about all employees at the company who were involved in corporate wrongdoing.
While the guidance in the Memorandum may reflect "best practices that are already employed by many federal prosecutors," the
Memorandum, which was announced with great fanfare, may also signal that the prosecution of responsible corporate executives is
a new priority for federal prosecutors. The Memorandum was issued in the wake of public criticism over the past few years that
DOJ has not vigorously pursued senior executives at culpable companies.
The memorandum lists "six key steps to strengthen [DOJ's] pursuit of individual corporate wrongdoing," each of which is
accompanied by further guidance and commentary. Those six steps are:

© Miller & Chevalier Chartered • millerchevalier.com • Page 24 of 33

1. In order to qualify for any cooperation credit, corporations must provide to the Department all relevant facts relating to the
individuals responsible for the misconduct;
2. Criminal and civil corporate investigations should focus on individuals from the inception of the investigation;
3. Criminal and civil attorneys handling corporate investigations should be in routine communication with one another;
4. Absent extraordinary circumstances or approved departmental policy, the Department will not release culpable individuals
from civil or criminal liability when resolving a matter with a corporation;
5. Department attorneys should not resolve matters with a corporation without a clear plan to resolve related individual cases,
and should memorialize any declinations as to individuals in such cases; and
6. Civil attorneys should consistently focus on individuals as well as the company and evaluate whether to bring suit against an
individual based on considerations beyond that individual's ability to pay.
Further cementing these principles as official DOJ policy are upcoming revisions to the Principles of Federal Prosecution of
Business Organizations and the commercial litigation provisions in Title 4 of the United States Attorney's Manual (USAM 928.000 et seq. and USAM 4-4.000 et seq., respectively) that will reflect the changes promulgated in the Memorandum.
The DOJ's message is clear: If a corporation wishes to resolve its criminal charges and qualify for any cooperation credit, it must
provide the DOJ with all relevant facts relating to the individuals responsible for the misconduct. This means that it might not be
sufficient for corporations to hand over relevant documents, but they will also have to name names. The Memorandum also
stresses that DOJ attorneys should focus on potential individual wrongdoing from the outset of any investigation of corporate
misconduct to "maximize the chances that the final resolution of an investigation uncovering the misconduct will include civil or
criminal charges against not just the corporation but against culpable individuals as well."
The Memorandum also instructs prosecutors to refer cases to the DOJ's Civil Division that might give rise to potential individual
civil liability, even when criminal charges will not be pursued. The Memorandum also calls for regular communication between civil
attorneys and criminal prosecutors handling corporate investigations, and instructs potentially criminal or civilly liable conduct to be
referred by the civil attorneys to the criminal prosecutors and vice versa.
In follow-up statements, the DOJ has emphasized that the cooperation it seeks -- and expects -- from corporations is not in the
prosecution of a company's executives but rather providing full facts that shed light on individual wrongdoing related to the
corporate misconduct. Assistant Attorney General Leslie Caldwell, for example, has explained that "what [the DOJ is] really
interested in is companies providing us with the facts, not with the prosecutable cases." She further stated that "the Yates Memo
doesn't require a company's assistance in the prosecution of their employees. It requires that if they want cooperation credit, they
provide facts. Whether that leads to a prosecution or not is sort of irrelevant from the company's perspective and it's irrelevant to
whether they're going to get cooperation credit."
However, while the stated focus of the Yates Memorandum is company employees in general, the DOJ has made it clear that the
real target is top corporate executives. As Deputy AG Yates herself put it, "[the DOJ is] not going to be accepting a company's
cooperation when they just offer up the vice president in charge of going to jail."
As the Memorandum instructs, it will also apply to all pending matters to the extent practicable, in addition to all future
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investigations of corporate wrongdoing.
SEC Responds to Calls for Reform of Enforcement Practices
On September 24, 2015, the SEC proposed amendments to the rules governing its administrative proceedings. The proposed
amendments (available here and here) include three primary changes to the SEC's Rules of Practice, which would:
1. Adjust the timing of administrative proceedings, including by amending the time allotted for discovery and extending the
time before a hearing occurs in appropriate cases ( e.g. , in 300-day cases, the time before a hearing would be extended from
four to eight months);
2. Permit parties to take a limited number of depositions of witnesses (including experts) as part of discovery (depositions are
currently allowed only where a witness will be unavailable to testify); and
3. Require parties in administrative proceedings to submit filings and serve each other electronically (with a 90-day phase-in
period during which filings must be made in both electronic and paper format), and to redact certain sensitive personal
information from those filings.
The proposed amendments would also make a range of clarifying and conforming changes, including but not limited to:
Implementing procedures related to the mechanics of the proposed expanded deposition practice, such as location, methods of
recording, forms of objections and duties of the deposition officer;
Permitting subpoenas to be quashed if they would "unduly delay the hearing";
Raising the bar for the admissibility of evidence to exclude "unreliable" evidence generally and require hearsay to bear "satisfactory
indicia of reliability so that its use is fair."
Finally, the proposed amendments would simplify the requirements for seeking SEC review of an initial decision and provide
enhanced transparency into the timing of the SEC's decisions in such appeals. For instance, under the proposed rules:
A hearing officer would have the power to stay a proceeding under certain circumstances while the SEC considers of offers of
settlement (which would thereby toll hearing deadlines);
The time period in which a hearing officer must file his or her initial decision would begin to run from the completion of the posthearing briefing or the briefing on a dispositive motion ( e.g. , motion for summary judgment or default) rather than from the date
on which the respondent was served the order instituting the proceeding; and
Petitions for review submitted by appealing respondents would be limited to three pages.
While the SEC asserts that the proposed amendments are intended to "modernize" the administrative proceeding process, critics
complain that the changes do not do enough to improve due process for defendants. For instance, the SEC will continue to
approve enforcement actions while also hearing appeals of cases handled via administrative proceeding; and, notwithstanding the
additional time allotted to the process, the expanded scope of discovery and the enhanced procedural protections offered by the
proposed amendments, the protections available to defendants in the administrative proceeding process still pale compared to
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those available to defendants in federal court. Moreover, the proposed amendments do not address the constitutional questions
regarding the appointment process for the SEC's administrative law judges ("ALJs") that are currently being litigated in federal
court.
Indeed, as discussed in our FCPA Summer Review 2015, defendants accused of securities violations in administrative proceedings
have increasingly tried to argue against the choice of forum. In addition to the concerns regarding the ALJ appointment process,
defendants have argued that the absence of the rights to discovery and a jury violate the Constitution.
There have been two rulings in U.S. District Court for the Northern District of Georgia in which the court issued a preliminary
injunction based on a finding that the appointment process for ALJs is likely unconstitutional. As noted in our FCPA Summer
Review 2015, the SEC appealed one of those decisions to the 11th Circuit.
More recently, in September 2015, Judge Richard Berman of the U.S. District Court for the Southern District of New York
refused to halt an injunction he issued in August blocking an SEC administrative case against former Standard & Poor Executive
Barbara Duka. Duka argued that the SEC violated the Appointments Clause of the Constitution because of its ALJ hiring process.
The court found that ALJs are "inferior officers" who should be covered by the Appointments Clause because they exercise
significant authority over the proceedings, such as taking testimony, conducting trials and ruling on admissibility of evidence, and in
general, exercise significant discretion. The court held that a stay of the injunction was not warranted because in addition to the
SEC's unlikely chances of success, the agency would not be injured by the injunction. Judge Berman rejected the SEC's claim that
the administrative proceedings serve the public interest because they are faster than federal cases (an argument also made in the
SEC's recent guidance, discussed in our FCPA Summer Review 2015), noting that faster is not necessarily better, "because faster
means no juries, no discovery, no declaratory relief."
In a related development, on July 15, 2015, two months before the SEC issued the new proposed rule amendments, the U.S.
Chamber of Commerce ("Chamber") published a detailed report entitled "Examining SEC Enforcement: Recommendations on
Current Processes and Practice" (hereinafter, "Report"). The Report makes 28 separate recommendations for improving the
Commission's enforcement program. Although several of the SEC's proposed amendments described above mirror
recommendations made in the Chamber's Report, the Report goes further with, among other things, due process reforms related
to the increased use of administrative proceedings.
During a panel the Chamber organized to unveil the Report, Chamber representatives asserted that both investors and market
participants benefit from "tough-as-nails, effective enforcement" coupled with "a clear and fair process," which detects and deters
fraud while also ensuring that honest market participants "benefit from a clear and fair investigations process." To this end, the
Report recommends, among other things, that the SEC:
Adopt a formal policy to only use administrative proceedings to adjudicate contested matters in limited, well-defined
circumstances ( e.g. , that are based on "well-established legal principles," do not involve alleged violations with novel factual
predicates and do not entail an extensive investigative record);
Establish "a procedure to enable respondents to challenge the choice of forum by filing a motion for change of forum with the
Commission prior to institution of the proceeding";
Adopt "a policy that any party named in an administrative proceeding that desires a jury trial may file a notice to remove the
proceeding to federal district court";
Revise its Rules of Practice "to provide adequate opportunities for pre-trial discovery and depositions. Commission rules on
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completion of the initial decision should be amended to provide sufficient time for the expansion of pre-hearing process"; and
"[C]onsistently provide access to its investigative files with adequate time to permit a meaningful response to a staff Wells Notice
or request for a white paper."
Since the SEC is seeking public comment on the proposed rule amendments for 60 days following their publication in the Federal
Register, it will be interesting to see if the final rules reflect more of the Chamber's recommendations. The deadline for comments
on the SEC's proposed amendments is December 4, 2015.
International Developments
Brazil's Petrobras Investigation Continues to Grow and Leads to Allegations against State Power Company
Eletrobrás
This quarter saw several notable developments related to "Operation Car Wash," the Brazilian government's investigation into
alleged corruption involving Brazil's national oil company Petroleo Brasileiro S.A. ("Petrobras"). They include the first sentences
handed down to executives of major construction companies, a corruption investigation related to Brazil's state-controlled power
company Eletrobrás and the arrests and convictions of more high-level Brazilian political figures. Another significant development
involves the Brazilian Supreme Court imposing limitations on the jurisdiction of Federal Judge Sergio Moro, who has overseen
virtually the entire Operation Car Wash. Our previous coverage and analysis of the Petrobras investigation can be found in our
FCPA Reviews from Winter 2015, Spring 2015 and Summer 2015. Note that many of the following updates are based on reports
in U.S. and Brazilian news media.
On July 14, 2015, according to press reports, police conducted more than 50 search-and-seizure operations against individuals
suspected of involvement in Operation Car Wash, including several politicians. The raids, ordered by Brazil's Supreme Court and
reportedly aimed at preventing the destruction of evidence, resulted in the seizure of a Ferrari, a Lamborghini and a Porsche from
impeached former President and current Senator Fernando Collor de Mello. They also included searches of the homes of Renan
Calheiros, the President of the Brazilian Senate; Eduardo Cunha, the President of the Chamber of Deputies of Brazil (the lower
house of the National Congress); and other senators and congressional deputies.
On July 8, 2015, press reports indicate that Brazilian prosecutors opened an investigation against former Brazilian President Luiz
Inácio da Silva, commonly known as "Lula." The investigation relates to possible influence peddling by Lula with foreign
governments in Latin America and Africa on behalf of Odebrecht, the largest construction company in Brazil, whose CEO was
arrested in June 2015 in connection with Operation Car Wash.
On July 9, 2015, Brazilian state-controlled power utility company Eletrobrás announced in a Form 6-K filing with the SEC that it
had started an internal investigation relating to possible violations of the FCPA. According to an earlier SEC filing, the investigation
arose from statements by a former CEO of construction conglomerate Camargo Corrêa, in testimony related to the Petrobras
investigation, about illicit payments to the CEO of Eletrobrás Termonuclear S/A, Eletrobrás's nuclear-power subsidiary. On July
28, 2015, according to The New York Times, the Brazilian authorities arrested the CEO of Eletrobrás Termonuclear (known as
Eletronuclear), Othon Luiz Pinheiro da Silva. In this expansion of Operation Car Wash to the electrical energy sector, which has
been named "Operation Radioactivity," prosecutors accuse Pinheiro of receiving more than 1.3 million dollars in bribes from
construction companies between 2009 and 2014 in connection with the construction of nuclear power plant Angra 3.
Eletronuclear had already been subject to criticism for the power plant's rising cost.
On July 20, 2015, Judge Moro handed down the first sentences against construction executives for their involvement in a
corruption scheme related to Petrobras. According to The Wall Street Journal, three top executives from Camargo Corrêa, including
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CEO Dalton dos Santos Avancini, were convicted and sentenced for active corruption, money laundering and conspiracy related
to the construction of the Petrobras refinery Abreu e Lima, in the State of Pernambuco. Avancini and former Vice President
Eduardo Leite, both of whom had entered into plea agreements, received sentences of 15 years and 10 months of house arrest.
Former Chairman João Auler, who apparently did not cooperate with the prosecution, was sentenced to nine years and six months
in prison. The disparity in sentences illustrates the central role of plea agreements in the prosecution's strategy for unraveling the
corruption surrounding Petrobras.
Also on July 20, 2015, Reuters announced that authorities in Ecuador, Colombia and Peru are auditing public-works contracts
involving Odebrecht. Odebrecht has won multi-billion dollar contracts in those countries, and the authorities are looking for any
evidence of corruption stemming from the allegations against Odebrecht in Brazil. On July 22, 2015, the Swiss Federal
Prosecutor's Office reportedly also announced the launch of a money laundering investigation against Odebrecht in the context of
its investigation of Petrobras.
On July 31, 2015, Camargo Corrêa and several of its executives entered into a plea agreement with the Brazilian Administrative
Council for Economic Defense ("CADE") and the Public Prosecutors Office. According to CADE, the signatories of the
agreement admitted their participation in a cartel with other construction companies to subvert the public bidding process for the
for electromechanical assembly work of the Angra 3 nuclear power plant. As part of the agreement, Camargo Corrêa agreed to
pay approximately $202 million as compensation for the damages caused to Eletrobras. In addition, on August 20, 2015,
Camargo Corrêa and two of its former employees, including Avancini, agreed to a Cease-and-Desist Agreement in another
proceeding initiated by CADE. This proceeding related to their involvement in an alleged cartel in connection with public bids
involving Petrobras in the market of civil engineering works and industrial assembly in Brazil's onshore oil-and-gas sector. Camargo
Corrêa agreed to pay $27 million in administrative fines to close this investigation.
On August 5, 2015, Reuters reported that Judge Moro sentenced five executives of construction company OAS for their roles in a
corruption scheme involving Petrobras. The underlying conduct involved money laundering and corruption related to contracts
with Petrobras for work on the Abreu e Lima and Getúlio Vargas refineries. Former OAS president José Aldemario Pinheiro Filho
was sentenced to a prison term of 16 years and four months.
On August 17, 2015, Judge Moro sentenced Nestor Cerveró, former director of Petrobras's international division, to 12 years in
prison for corruption and money laundering. According to The Guardian, Cerveró and two other defendants were convicted for
facilitating bribes from Korean shipbuilding company Samsung Heavy Industries in exchange for two drillship contracts, one of
which was leased jointly by Petrobras and Mitsui and the other by Petrobras. As we reported in our FCPA Summer Review 2015,
Judge Moro previously sentenced Cerveró to a prison term of five years and a fine in March 2015 in connection with other
corruption schemes involving Cerveró discovered during Operation Car Wash.
On August 20, 2015, BBC reported that Brazilian prosecutors charged Cunha, the President of the Chamber of Deputies, with
accepting $5 million in bribes. The bribes are supposedly related to contracts for the two drillships that led to the conviction of
Nestor Cerveró described in the preceding paragraph. The Brazilian press reported that Brazilian authorities were also investigating
Cunha for helping a lobbyist to secure an oil-exploration contract in Benin, Africa, in millions of dollars in kickbacks. Some of the
money, which Cunha reportedly kept in undeclared bank accounts in Switzerland, was used by his wife to pay more than
$300,000 in credit card bills and approximately $60,000 to a premier tennis academy in Florida.
On September 1, 2015, Reuters reported that José Dirceu, President Lula's Chief of Staff, was charged with racketeering, receiving
bribes, fraud and money laundering. Investigators reportedly consider Dirceu to be at the center of a corruption scheme involving a
cartel of construction and engineering companies seeking to rig tenders for large public works projects in exchange for bribes,
political campaign contributions and other kickbacks. Dirceu was arrested in early August at his home, where he was already under
house arrest for his involvement in the "Mensalão" scandal, a cash-for-votes scheme in Brazil's Congress more than 10 years ago.
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On September 21, 2015, Judge Moro sentenced the former Treasurer of the ruling Workers Party, João Vaccari Neto, to a prison
term of 15 years and four months for passive corruption and money laundering, according to a BBC report. Vaccari, who was
previously in charge of collecting funds for Brazilian President Dilma Rousseff's political campaign, is the highest-level member of
the Workers Party to be sentenced as part of Operation Car Wash.
In a significant overarching development, on September 23, 2015, the Brazilian Supreme Court ruled that Judge Moro did not
have jurisdiction over a probe related to an alleged embezzlement scheme involving the Ministry of Planning, ordering the transfer
of that case to the Federal Court in the State of São Paulo. Judge Moro has been overseeing the Operation Car Wash
investigation and all the related prosecutions (except those involving sitting elected officials) from the Federal Court of the State of
Paraná, which first brought the underlying corruption scheme to light. The Supreme Court, however, disagreed with the position of
the federal prosecutors that all cases stemming from the corruption scandal that initially focused on Petrobras were legally linked
and should be decided in the Federal Court of Paraná.
The Supreme Court's decision may lead to the transfer of other related cases not directly linked to Petrobras away from Judge
Moro's court, such as the corruption probe involving Eletrobrás and probes of other construction contracts and political
corruption. The consensus appears to be that such a move will benefit the defendants and targets of Operation Car Wash and its
offshoot investigations, as Judge Moro is considered to have superior knowledge of the underlying facts and circumstances, and he
has exhibited an unusual willingness to issue substantial sentences to the implicated individuals.
Norway Convicts Yara Executives for Alleged Foreign Bribes in Libya and India
According to reports, on July 7, 2015, a Norwegian court convicted and sentenced four former senior executives of Yara
International for their involvement in the payment of nearly $8 million in bribes to relatives of senior Libyan and Indian government
officials. The bribes were allegedly paid to secure joint ventures for chemical and fertilizer projects in those countries. As we
reported in our FCPA Spring Review 2014, the Norwegian National Authority for Investigation and Prosecution of Economic and
Environmental Crimes (ØKOKRIM) indicted the four executives in January 2014. The indictments coincided with Yara admitting
its involvement in the same alleged misconduct and agreeing to pay a NOK 295 million (approximately $48.3 million) corporate
fine.
The allegations against the executives related to their roles in approving and covering up Yara's illicit payments to influence
negotiations involving Libyan and Indian government-owned entities. Upon their convictions, former Yara Chief Executive Officer
Thorleif Enger was sentenced to three years in prison, while former Chief Legal Officer Kendrick Taylor Wallace, a U.S. national,
received a two-and-a-half year prison sentence. Former deputy-CEO Daniel Clauw and former executive Tor Holba each received
two-year prison terms. According to the press, the length of the jail sentences is unprecedented in Norway for high-level
executives convicted of corruption charges.
Reports state that Enger and Wallace were convicted for participating in the bribery schemes in both Libya and India. Holba and
Clauw were also convicted for their alleged involvement in the bribery scheme in India, while Clauw was acquitted of charges
related to the scheme in Libya and Holbda was not charged in connection with the latter altogether. Enger, Holba and Clauw
reportedly are appealing their convictions. Wallace has not publicly announced whether he intends to appeal.
New Anti-Corruption Law in Belarus
In July 2015, Belarus adopted a new Law on the Fight against Corruption ("Anti-Corruption Law" or "Law"). Signed by the
President on July 17, 2015, and published on July 23, 2015, the substantive provisions of the law are scheduled come into force on
December 23, 2015. The Anti-Corruption Law describes general principles of the national anti-corruption policy and determines
the agencies responsible for its implementation and their competencies. More importantly, the Anti-Corruption Law introduces a
number of substantive provisions, new to Belarus, aimed at the prevention and punishment of corrupt behavior of public officials.
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Most notably, Article 22 prohibits appointment to public office of individuals previously dismissed from any position for reasons
exhibiting lack of credibility within five years after such a dismissal; prohibits appointment of such individuals to management
positions in state and privately owned companies with certain exceptions; and prohibits individuals who have committed serious or
grave crimes relating to abuse of their official authority, whether in the public or private sector, from being appointed to any public
office. Chapter 4 of the Law sets out procedures for the declaration of income and property owned by public officials and their
relatives, and is aimed at the determination of public officials' actual incomes. Article 36 sets out procedures for the seizure of
property of a public official if the value of such property exceeds the official's declared income by 25% or more. The Law also
provides for whistleblower protection (Articles 38, 39) and defines a specific role for the public and public bodies in the fight
against corruption (Article 46).
The original Law on the Fight against Corruption was adopted in 2006, but it contained only general anti-corruption language and
did not provide a sufficient basis for enforcing concrete anti-corruption measures. Rather, the key anti-corruption provisions were
and still are part of the Criminal Code, including those addressing the abuse of power by officials (Articles 424, 426), receipt and
offering of bribes (Articles 430, 431), brokerage of bribes (Article 432), receipt of illegal benefits for the performance of services
within the scope of an official's responsibilities (Article 433), as well as other related provisions.
In the recent Summary of the Compliance Report on Belarus ("Compliance Report"), published on May 27, 2015, by the Group
of States against Corruption ("GRECO") within the Council of Europe, GRECO concluded that Belarus's compliance with its
anti-corruption recommendations was "clearly disappointing" and "globally unsatisfactory." According to the Compliance Report,
Belarus satisfactorily implemented only four out of 24 recommendations, namely those related to law-enforcement training, in rem
confiscation, and accounting and reporting obligations based on international standards, even though "the specific situation of
corruption clearly calls for an ambitious approach and more determined actions."
Against this backdrop, as well as the changed geopolitical situation in Eastern Europe, particularly Russia's policies towards and
military conflict in Ukraine and economic instability in Belarus itself, the passage of the Anti-Corruption Law appears to reflect the
Belarusian authorities' increased engagement with Western countries. These recent developments could potentially speed up
concrete changes in Belarus's anti-corruption efforts, as any increased relations and cooperation with Western partners would likely
impel the Belarusian authorities to implement significant reforms. For now, the effect of the new Anti-Corruption Law is unclear
and is at least partially dependent on the overarching political considerations.
First Settlement Involving Failure to Prevent Bribery Under U.K. Bribery Act
On September 25, 2015, the Civil Recovery Unit of Scotland's Crown Office & Procurator Fiscal Service ("Crown Office")
announced that it had recovered £212,800 from Brand-Rex Limited ("Brand-Rex"), a Scottish cabling company, under Proceeds
of Crime laws after Brand-Rex disclosed an instance of failing to prevent bribery by an associated third party. According to the
Crown Office, Brand-Rex operated an incentive program in which the company gave rewards such as foreign holiday travel to its
distributors and installers who met or exceeded sales targets, and an installer had passed on his travel tickets to an employee of one
of his customers who was in a position to influence the customer's purchasing decisions. The Crown Office stated that Brand-Rex
discovered and investigated the issue, self-reported and accepted responsibility for a contravention of Section 7 of the U.K.
Bribery Act, which addresses failure of commercial organizations to prevent bribery. The Crown Office stated that under its selfreporting initiative, the case was deemed suitable for a civil recovery settlement, rather than criminal prosecution. The Crown
Office's announcement contains no indication that the misconduct at issue involved overseas bribery. It also did not discuss the
adequacy of the company's procedures to prevent bribery, a potential defense under Section 7. Thus we have yet to see a
successful prosecution of foreign public bribery based on Section 7, and use of Section 7's affirmative defense in such a case.
Miller & Chevalier Upcoming Speaking Engagements and Recent Articles
Upcoming Speaking Engagements
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ACI's 32nd International Conference on the Foreign Corrupt
Practices Act
11.18.15
(Kathryn Atkinson)
C5's Fourth Advanced Forum on Economic Sanctions & Financial
Crime
11.19.15
(Larry Christensen)
ABA's Global White Collar Crime Institute
11.19.15 (Kirby Behre)
ACI's Andean Summit on Anti-Corruption Compliance &
Enforcement
12.01.15
(Matteson Ellis)
Recent Articles

Iran Nuclear Deal: Adoption Day Brings Key Developments But No
Immediate Sanctions Relief
10.21.15
(Barbara Linney)
Compliance Alert: The UK Modern Slavery Act is Here
10.20.15 (Nathan Lankford, Alice Hsieh, Maryna Kavaleuskaya)
From Souks to Boardrooms: Strategies for Meeting The FCPA
Challenges of Doing Business in the Middle East
10.15.15
(Lamia Matta)
European Court of Justice Strikes Down Data Transfer Agreement
Between United States and European Union
10.06.15
(John Eustice, Larry Christensen)
United States: FCPA Overview and Trends
09.28.15 (James Tillen, Ann Sultan)
United States Securities and Exchange Commission Issues Guidance
Regarding Administrative Proceedings
09.28.15
(Leila Babaeva)
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Inaugural Issue: Executives at Risk: Navigating Individual Exposure
in Government Investigations
09.10.15
(Kirby Behre, Lauren Briggerman, Dawn Murphy-Johnson)
The Impact of Cross-Border Cartel Enforcement Challenges
Confronting the United States on the Americas
08.26.15
(Kirby Behre, Lauren Briggerman)
Mead Johnson: Lessons about enforcement practices and
expectations to self-report
07.31.15
(Marc Bohn)
Beer Lawsuits Brew Caution For Country-Of-Origin Labeling
07.28.15 (Richard Mojica, Austen Walsh)
Low Levels Of FCPA Enforcement Continue In Q2
07.22.15 (Marc Bohn, Michael Skopets)
Beer Company's Lawsuits Brew Caution for Country of Origin
Labeling
07.14.15
(Richard Mojica)
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